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Introduction

Successful Large Area Land Use Planning (LALUP) requires the participation of Aboriginal governments.  First Nations are more likely to participate when the LALUP process is developed with their input and when they perceive real opportunities within that process to influence land use decisions.  Developing a process that respects First Nations as governments and peoples with unique rights and knowledge, in addition to acknowledging their Traditional Territories will make large area land use planning an effective planning tool on the east side of Lake Winnipeg.  Further, including First Nation people in the land use planning process in an active and meaningful way may ensure greater support for future land use decisions.

Several contentious issues have plagued the involvement of First Nations in LALUP processes in other jurisdictions, and multi-stakeholder type processes in general.  First Nations often find multi-stakeholder approaches both disrespectful and ineffective because they fail to recognize that both the planning process and any future development is taking place within the Traditional Territories of Aboriginal Peoples.  As the Original inhabitants of the land, First Nations have rights beyond industry, non-Aboriginal residents and non-governmental organizations.  Reducing these rights and responsibilities to that of other stakeholders minimizes the influence First Nations can have over land use decisions impacting their lands, and as a result, many First Nations governments refuse to participate in such processes (Krishnaswamy2000).  Further, these types of practices are often perceived as tactics to give the impression that First Nations peoples contributed to the process, when in reality, the process itself negated meaningful participation.  Successful LALUP needs the support and input of First Nations. Evenhanded and complete LALUP need Traditional Knowledge, and the only way to access Traditional Knowledge in a responsible way is to include First Nations people in decision-making roles.

The purpose of this paper is to outline important issues that must be addressed in order to make LALUP processes effective and successful on the east side of Lake Winnipeg from an Aboriginal perspective.  This paper is not meant to replace broad based discussions on the LALUP process with First Nations in the region.  Indeed, lengthy two-way discussions with First Nations are critical before any commencement of any planning process.  Issues addressed include Aboriginal and Treaty Rights, the process design, ownership of Traditional Knowledge and including First Nations representatives in decision-making roles.  A series of recommendations follow each issue.  The last section of the paper critiques the East Side Planning Process as outlined by the province of Manitoba in May 2002.

The province of Manitoba has a unique opportunity to develop an innovative and ground breaking LALUP process on the east side of Lake Winnipeg, simultaneously satisfying the needs of the environment, First Nations and Manitoba.  Adequately addressing First Nations issues is the first step to developing a successful land use planning and ensuring a bright future for First Nations and all Manitobans.

First Nations’ Issues in LALUP

First Nations have a strong desire to protect their Traditional Territories from the devastating effects of industrial development, be it industrial forestry, hydro-electric development or mining operations.  They have an equally strong desire to develop sustainable local economies by using the land and resources in their Traditional Territories in a manner that is both respectful and that benefits community members.  For the past twenty-five years, First Nations in Canada have been engaging in First Nation land use mapping projects as evidence of their historic and continued use of their Traditional Territories (Simpson 1999).  These studies have often been used in land claims proceedings and litigation surrounding the assertion and protection of Aboriginal and Treaty Rights. As such, information documented in historic and contemporary land use studies is highly confidential and First Nations will go to great lengths to protect this knowledge from exploitation and those that intend to mis-use it.  First Nations are also reluctant to share this knowledge in public forums (Industry Canada 1998), as it contains important information documented their historic and contemporary relationship to the land – information that is often used in negotiations with governments and in litigation.

Mis-use of knowledge contained within First Nations land use studies comes in many forms (Assembly of First Nations/National Aboriginal Forestry Association 1995).  Governments and industry might chose to develop areas within Traditional Territories where there is no current land use.  Although this might seem on the surface to respect First Nations values and rights, it does not respect Aboriginal jurisdiction over their traditional territories.  First Nations do not feel they have to “use” their lands in order to have rights to those lands.  Secondly, logging companies are often eager to find out where important Aboriginal sites are located within their cut blocks so they can “cut around them”, leaving sacred sites as stranded islands in a sea of clear cuts.  This approach fails to recognize that the integrity of the land in general is important, and that sacred areas are often large tracts of land, rather than points on a map. Thirdly, sharing land use information can also open up First Nation Territories to more development and exploitation.  Hunters and fishers learn productive places to hunt and fish.  Ethnobotanists and bioprospectors can learn the location of particular medicinal plants.  Mining companies can learn of new mineral deposits, and forestry companies can learn of “productive” forested areas.  And as we have seen repeatedly in the past, most large-scale industrial developing occurring on First Nation Territories rarely brings any benefits to community members (Final Report of the Royal Commission on Aboriginal Peoples (RCAP), Volume 2, 1996). 

Creating a process which is both fair and meaningful to First Nations on the east side of Lake Winnipeg is paramount in any successful LALUP exercise.  The best way to achieve this, is to support First Nations in their desire to document their historic and contemporary land use of their Traditional Territories.  By providing adequate financial support to First Nations governments to complete these mapping processes, the province of Manitoba is building the capacity of First Nations to participate in the LALUP process without jeopardizing the confidentiality and sensitivity, intellectual property rights to Traditional Knowledge.

The Importance of Aboriginal and Treaty Rights

Although the First Nations on the east side of Lake Winnipeg are signatories of Treaty 5, they may also have Aboriginal Rights protected by the Canadian Constitution.  First Nations are not likely to participate in government run processes that may prejudice any current or future land claims, nor are they likely to participate in processes that could be constructed as “meaningful consultation” as defined in recent case law.  This kind of consultation infers an infringement on Aboriginal Rights.  Potential infringement of Aboriginal Right as a result of outside land use interests and developments is a separate issue that requires substantive consultative measures and must be addressed at the appropriate time (Smith, Peachey, Burkhardt, Teitelbaum and Perreault 2000).

The Province of Manitoba can assure First Nations that their intentions are focused on honest and fair land use planning by prefacing the planning process with statements that address these issues in a clear and concise manner.

Recommendations: 

· The involvement of First Nations in the LALUP process on the east side of Lake Winnipeg, Manitoba, should not be considered, nor should it be constructed by provincial or federal governments as “meaningful consultation” as defined in recent case law.  This intention should be clearly stated from the outset and throughout the LALUP process.

· Participation in LALUP process must not prejudice any current or future land claims.
Making the LALUP Process Meaningful to First Nations

First Nations are generally tired of having policies and procedures developed outside of their communities without their input thrust upon them.  First Nations are experts on the kinds of processes that are culturally appropriate and meaningful to local community members.  The legitimacy of the LALUP process on the east side of Lake Winnipeg is dependent upon the active and committed participation of First Nations.   Communities are more likely to commit the necessary time and energy into processes that are perceived as being fair, respectful and meaningful.  The best way to ensure that the process will be effective is to begin discussions immediately with First Nations to design a process that will simultaneously meet the needs of First Nations and the province of Manitoba.  Further, there must be roles in the process for both political leaders and the Elders and Traditional Knowledge Holders.  

Recommendations: 

· First Nations must be consulted and included in the design of the LALUP process.  Top down approaches imposed on communities will not result in the kind of active participation needed to make this process meaningful to First Nations people and legitimate in the eyes of the general public. Treating First Nations as mere “stakeholders” without acknowledging and respecting their legal and constitutionally entrenched rights and their jurisdiction over their Traditional Territories is also problematic and will impinge on First Nations desire to participate in the process. 

· A council composed of Elders and Traditional Knowledge holders, and other First Nations experts should be formed to provide input to the process at all stages.  This council must not be just “advisory” in nature, but must have the ability to impact decision-making and influence the process.  This does not replace the role of First Nation political leaders (Chief and Council).
Ownership of Traditional Knowledge

First Nations own their Traditional Knowledge.  Participation in land use planning exercises outside of community boundaries opens Traditional Knowledge up to outside exploitation and mis-use.  These realities make sharing knowledge with governments, industry and other stakeholder groups on the east side of Lake Winnipeg a risky affair.  Governments must respect the sensitivity of this knowledge and the respect the rights of First Nations to control who has access to the knowledge, and how the knowledge is shared and used.  

First Nations will be especially reluctant to share their knowledge with governments and industry, particularly if they perceive the LALUP process to be unfair.  Further, First Nations will not likely share knowledge with government personal and industry unless First Nations themselves are afforded appropriate decision-making power.  Sending government researchers into communities to collect information for LALUP processes simply will not yield good information, because community members that have the knowledge also have the responsibility of protecting that knowledge.  If they do not believe their knowledge will be used in a good way, they are unlikely to show up for meetings or to sit and share with researchers. 

Supporting First Nations in starting or completing their own land use mapping projects will enable First Nations to come to the planning process with the appropriate and necessary background information, prepared in a format that is easily shared.  Ensuring that First Nations retain control over their land use maps and documents, makes certain that their knowledge is protected and that decisions regarding the use of that knowledge lies in the hands of First Nations.  It also ensures that First Nations people, not just their knowledge, are an integral part of the planning making certain that knowledge is not misunderstood or mis-represented. 

Recommendations:

· Adequate monies should be provided to First Nations on the east side of Lake Winnipeg to either complete on-going land use mapping projects or to start and complete new projects.  This funding must not be contingent on participation in the LALUP process and must allow First Nations to document their information without interference from outside interests.

· First Nations should then be given the opportunity to use components of their land use mapping projects to participate in the province’s LALUP process on the east side of Lake Winnipeg.

Confidentiality and Sensitivity

It is vital to protect the confidentiality and sensitive nature of knowledge shared through land use mapping projects.  Formal information sharing agreements with First Nations must be negotiated and First Nations must retain control over their knowledge.  

Recommendations:

· Decisions involving which aspects of the land use mapping studies can be shared during the LALUP process must lie with each First Nation.

· First Nations must have the right to withdraw their participation and their information from the process at any time.

· First Nations must have the right to not participate in the LALUP process.  This right must not be linked to the funding of land use mapping projects.

· Information sharing agreements should be negotiated with First Nations electing to participate in the process.

Decision Making Power

It is impossible to understand First Nations perspectives, knowledge and land use without First Nation People (McGregor 1999).  Community representatives must have a prominent place in the LALUP process, a place that affords them influence and allows them to make decisions.  Documented information must not replace First Nations people or have greater authority than community representatives (Stevenson 1996).  Further, the perspectives, knowledge and land use of First Nations people on the east side of Lake Winnipeg must influence the over-all process and decisions regarding land use in the area.  Otherwise, LALUP will be have only appeared to superficially be concerned with First Nation issues and that status quo will be maintained.  

Recommendation:

· First Nation community representatives must be included in all decision-making processes around land use on the east side of Lake Winnipeg.  Information documented and shared within the context of the LALUP process must not replace or take greater authority than these representatives.

Summary of Recommendations

The involvement of First Nations in the LALUP process on the east side of Lake Winnipeg, Manitoba, should not be considered, nor should it be constructed by provincial or federal governments as “meaningful consultation” as defined in recent case law.  This intention should be clearly stated from the outset and throughout the LALUP process.

Participation in LALUP process must not prejudice any current or future land claims.

First Nations must be consulted and included in the design of the LALUP process.  Top down approaches imposed on communities will not result in the kind of active participation needed to make this process meaningful to First Nations people and legitimate in the eyes of the general public. Treating First Nations as mere “stakeholders” without acknowledging and respecting their legal and constitutionally entrenched rights and their jurisdiction over their Traditional Territories is also problematic and will impinge on First Nations desire to participate in the process. 

A council composed of Elders and Traditional Knowledge holders, and other First Nations experts should be formed to provide input to the process at all stages.  This council must not be just “advisory” in nature, but must have the ability to effect decision making and influence the process.  This does not replace the role of First Nation political leaders (Chief and Council).

Adequate monies should be provided to First Nations on the east side of Lake Winnipeg to either complete on-going land use mapping projects or to start and complete new such projects.  This funding must not be contingent on participation in the LALUP process and must allow First Nations to document their information without interference from outside interests.

First Nations should then be given the opportunity to use components of their land use mapping projects to participate in the provinces LALUP process on the east side of Lake Winnipeg.

Decisions involving which aspects of the land use mapping studies can be shared during the LALUP process must lie with each First Nation.

First Nations must have the right to withdraw their participation and their information from the process at any time.

First Nations must have the right to not participate in the LALUP process.  This right must not be linked to the funding of land use mapping projects.

Information sharing agreements should be negotiated with First Nations electing to participate in the process.  

First Nation community representatives must be included in all decision-making processes around land use on the east side of Lake Winnipeg.  Information documented and shared within the context of the LALUP process must not replace or take greater authority than these representatives.

Critique of the Proposed East Side of Lake Winnipeg Land Use Planning Process

Aboriginal and Treaty Rights:  Throughout the Draft East Side Lake Winnipeg Planning Executive Summary document of May 2002, the province of Manitoba indicates that the land use planning process will provide the government with advice on the acceptability and potential of several large resource development projects in multiple sectors (points 9-16).  These potential and real resource development activities (particularly point 10, indicating the continuation of timber allocation under the annual allowable cut) will infringe on Aboriginal and Treaty rights.  The guideline recommendations on consultation of the Report of the Consultation on Sustainable Development Implementation (COSDI June, 1999)  and the proposed planning process in no way meets the legal requirements for “meaningful consultation” as legally defined in recent case law. If this is meant to be a consultation process to justify infringement, the province must live up to its legal responsibilities.  

Aboriginal and Community Development:  No provisions are provided for the sharing of resources and revenues generated from resource development with First Nations as recommended in the COSDI report.

Traditional Knowledge:  The planning process gives no indication how Traditional Knowledge will be included in the planning process, nor does it indicate that any research will be conducted to develop an appropriate plan for the inclusion of Traditional Knowledge.  Traditional Knowledge also seems to be tied only to Traditional activities, thereby reducing its scope and influence and giving the impression that the role Traditional Knowledge will play in the planning process will be minimal.  This is unacceptable given the COSDI recommendations.

Membership on the East Side Round Table/First Nations Council:  Local Métis communities in the planning area must have formal representation on the round table beyond their provincial political organization.  

Since this is a regional planning process, it does not make sense to have provincial Aboriginal political organizations at the table.  Direct inclusion of local First Nations community representative would be more efficient and avoid conflict of interest.  

There is no official role for local First Nations governments outlined in the planning process, since members of the round table represent the public interest and the First Nation council is made of up “community representatives”, not political leaders with the ability to make decisions on behalf of their communities.  There is no official role for Elders and Traditional Knowledge Holders even though the process is attempting to include Traditional Knowledge.  Further, the role of the First Nations council has been narrowly defined to “provide direction and community liaison” leaving no one advocating or representing First Nation interests. This is extremely problematic.

Substantive revisions to the proposed planning process to make the process fair and meaningful to First Nations on the East Side of Lake Winnipeg.  The current process is set up to invite conflict with First Nations over Aboriginal and Treaty Rights, the role of Traditional Knowledge and membership on the round table and First Nations council.  The consultation process is in no way comprehensive enough to justify infringement despite the fact that references to the COSDI consultation process and continued resource development in the region indicate that infringement will take place. This may open the province up to lengthy legal proceedings.
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