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N.D. judges challenge Devils Lake plan
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By Mia Rabson

BISMARCK, N.D. -- North Dakota State Supreme Court Justices yesterday demanded to know why state officials have not done their own environmental assessment of the controversial Devils Lake outlet.

 The questions came at an appeal hearing in which Manitoba, Minnesota, and two North Dakota citizens groups are trying to get the outlet's health permit rescinded.

 Justice Carol Kapsner asked lawyers for the North Dakota State Health Department and State Water Commission why they were relying almost solely on an environmental impact statement prepared for a different outlet proposed by the U.S. federal government.

 "I'm not understanding how a bigger project with better controls is good evidence this project is not going to degrade the environment," Kapsner said.

 The federal project was larger and had environmental protections such as sand filters that would have mitigated the transfer of foreign fish, plants and parasites from one water basin to another.

 North Dakota officials decided the federal option was too expensive and went with a scaled-down version that drained one-third the water and eliminated many environmental protection features.

 Kapsner noted the federal government's report said sand filters would be required to ensure downstream waters were protected from parasites and wanted proof the state had responded to those concerns.

 Matthew Sagsveen, counsel representing the state water commission, said there are no parasites in Devils Lake not present in the Sheyenne or Red rivers.

 Biota transfers between the two water sources are already happening, when anglers transfer boats and bait fish between them, said Matt Sagsveen.

 The health department did not require that the outlet's flows be run though a sand filter to capture organic materials, because "there were no biota of concern present in Devils Lake that were not otherwise present in the Sheyenne River," Sagsveen said.

 Dale Haas, representing the state health department, said the department has its own experts who provided relevant information regarding the state outlet, and said because the state outlet is smaller, its impact will be less than that of the larger, federal outlet.

 Bill Delmore, lead counsel for Manitoba, Minnesota, the People to Save the Sheyenne and the Peterson Coulee Outlet Association, argued there are at least two parasites in Devils Lake which would be transferred, as well as three times the levels of harmful pollutants, including sulfates and phosphorus.

 And Delmore argued the outlet will have minimal impact on water levels of Devils Lake, but poses a possibly catastrophic risk of harming the Sheyenne and Red rivers. He said in the best scenario, the outlet will lower the lake by about 5.8 centimetres, or 2.28 inches.

 "It's not going to stop most of the flooding, but it is going to cause potentially irreversible damage," he said.

 He says the outlet is a "factual statutory violation" of the state's Clean Water Act, which requires the best practices to prevent environmental harm, and he says the health department circumvented proper procedure by not having an environmental impact evidentiary hearing as was requested by citizens of the state and by Manitoba.

 Haas said he knew of no such request.

 Almost two dozen North Dakotans trying to stop the outlet packed the small courtroom yesterday, and were pleased with the justices' questions on the environmental impact.

 "They seemed to acknowledge there was a biota problem and this needs to be further studied," said Valley City, N.D., resident Milton Sauer.

 Manitoba Water Stewardship Minister Steve Ashton was also pleased.

 "The fact the foreign biota transfer is being identified is really encouraging," he said.

 The outlet will take water from Devils Lake's West Bay and divert it southwest to the Sheyenne River, using two pumping stations, 5.3 kilometres of pipeline and 15 kilometres of drainage channel. When completed, the outlet is expected to cost $27 million US.

 The outlet is about two-thirds finished and is scheduled for a July 2 opening.

 It is being built in an attempt to stem flooding damage from Devils Lake. Since the lake began its rise in the early 1990s, helped by plentiful rain, snow melt and farmland drainage, more than $400 million has been spent raising roads, bolstering a dike that protects the city of Devils Lake and buying up flooded properties.

 Manitoba is still hoping to get the project referred to the International Joint Commission, a U.S.-Canada border waters review board, but Ashton said barring that, the province will "go to the wall to protect Manitoba's interests."

 It is currently up to the U.S. federal government to decide if an IJC referral will be made.
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