To the Manitoba Clean Environment Commission

IN THE MATTER OF:

The Wuskwatim Generating Station Project and Transmission Project Public Registry File Nos. 4724 and 4725.

Hereinafter referred to as “the Wuskwatim Projects.”

APPLICANT:

Manitoba Wildlands & Canadian Nature Federation  

MOTION FOR DISCLOSURE

1. THE APPLICANTS, Manitoba Wildlands (“MW”) & Canadian Nature Federation (“CNF”), are applying for an order of disclosure pursuant to sections 6(3) and 6(8) of the Environment Act (“Act”), C.C.S.M. c. E125, to be heard by the Manitoba Clean Environment Commission (the “Commission”)  

2. MW and CNF are applying for an order that the Proponents  of the Wuskwatim Projects disclose all documents and information that are still incomplete and outstanding, despite the EIS filing, Supplemental Filings I and II, Disclosure from Round I of the Interrogatories, and the filing on January 16, 2004. 

THE RELIEF SOUGHT

1. MW & CNF, as public participants in the Wuskwatim Projects, are asking the Commission for an order requiring the Proponents  to produce all documents and materials prepared for the Wuskwatim Projects that are relevant and necessary to the issues in this action; and

2. Order the disclosure of this information within one week from the date of this proceeding; 

3. In the alternative, that the Commission and its technical people undertake a complete review of the Interrogatories and filings to determine what information is outstanding from the Proponent. 

4. Grant such other or additional relief to which the Applicant may be justly entitled. 

THE GROUNDS FOR THE MOTION ARE:

A. Overview

1. The September 30, 2003 CEC motions hearing and the ruling issued after the hearing declared that the Interrogatories will provide the information needed for this review, and for all participants to prepare for the hearings.  Thus far, that declaration has not been followed by the Proponent and PAT.

2. The purpose of this hearing is to hear motions regarding any outstanding matters of disclosure.  The Applicant submits that the review and hearing process has been permanently altered by the decisions taken by the Project Administrative Team (PAT) not to answer Interrogatories, and subsequent decision by Manitoba Hydro not to answer Round II Interrogatories. 

3. Mr. Strachan wrote to Mr. Gerard Lecuyer, Chairman of the Commission, on January 8, 2004, stating that the PAT communicated in October, 2003 that it would not be responding to questions that did not relate to procedure. The December 17, 2003 communication from Mr. Strachan was the first knowledge public participants had of this assumption.  In our respectful submission, this has undermined the transparency, fairness and integrity of the review process and has undermined the authority of the CEC.  The public participants should have been made aware of the PAT’s position back in October.  

4. The public participants received the EIS further disclosure materials from Hydro on January 16, 2004 at 4:30 pm.  There has not been adequate time to allow us to assess these materials.  Further, given the position of Hydro and PAT in refusing to answer interrogatories, there have been resources used in drafting the Interrogatories, and will need to be resources for the extensive review of the filings required.  We have not been provided with the funding to undertake such extensive work.

5. The Applicants submit that the refusal by the PAT to answer Interrogatories has set a precedent, which has now inspired Hydro pick and choose the Interrogatories it answers.  The end result is further delay, which in turn reduces our ability to address matters that pertain to this hearing.  

6. Further, Mr. Strachan has indicated that there are questions to PAT which are not relevant or out of the scope for review of which we have not had time to analyze. 

7. The Applicants have been placed in an impossible position and requires extra time and resources allotted to assess what information we have not received.  

8. At this time the Applicants do not know whether Hydro will refuse to answer questions in the hearing, or whether there will actually be sufficient time in the hearings to pose and answer questions that we have not received answers to in the Interrogatories.  Given that the public participants have been informed that outstanding questions can be asked in hearings, the Applicants request confirmation of which witnesses will be made available by the Proponent and that the hearing will provide sufficient time to question the Proponents about outstanding information.   The same request applies to the PAT, and to responsible authorities who have participated in the government review of the projects, and whose comments are part of the pubic record.

9. The Commission’s role is to determine what is relevant to the review and hearings.  This was confirmed by the CEC in the September 30, 2003 motions hearing.  The Applicant submits that the CEC must compel full disclosure.  The Applicant submits that ordering full disclosure of information and documents by the Proponents is a part of CEC’s legislated duties under the Environment Act. 

10. The Applicants have consistently requested information and documents from the Proponents.  Disclosure requested in CNF’s review of the EIS over 6 months ago still have not been fulfilled.  The Applicant’s objective of obtaining information in relation to fulfillment of the EIS Guidelines for the Wuskwatim Projects has been blocked by the Proponent’s repeated delays, incomplete answers, and failure to meet and fulfill their obligations to the public participants.  It is important to remember that review comments, interrogatories and motions arising from the Applicant’s participation relate to ensuring that public participation is attained.  These activities are all part of the public participation process under the Environment Act, with procedures set by the Commission, however these activities have all been consistently frustrated.

11. The Interrogatories and subsequent fillings are supposed to provide a foundation of information for the Commission.  This information is then relied upon by the CEC to provide recommendations to the Minister in order to make a final decision on the Wuskwatim Projects.  It is the CEC’s responsibility to provide advice and recommendations to the Minister on the Wuskwatim Projects based on the information gathered from this review process and the hearings.  Without full disclosure, the CEC cannot make a fully informed recommendation, and the Minister will be unable to make an informed decision.

12. The responsibility for the gaps in information rests with the CEC, the regulators and the Proponents.  The CEC has the authority to order disclosure.  The Applicant requests that they do so and further requests that a full audit of the Interrogatories and filings to determine what has been answered and what continues to be outstanding.

13. This motion will provide the Commission with primary examples of sets of information that are still incomplete despite the fact that we are less than six weeks away from the hearing.

B.
The Law: Authority to order disclosure

14. The Commission has the authority to order disclosure from the Proponents, pursuant to Section 6(3) of the Environment Act, C.C.S.M. c. E125, which states:

“The commission may on its own volition conduct an investigation into any environmental matter, except a matter involving the gathering of evidence to determine whether or not a specific proponent is complying with the provisions of this Act and the regulations, and advise and make recommendations thereon to the minister.”

15. Other than the restriction on determining whether a Proponent is complying with the Act and regulations within the section itself, there is no restriction in the Act or case-law which prevents the Commission from conducting an investigation into any environmental matter.  In our submission, this includes ordering full and fair disclosure of information to the public participants.

16. It is the Commission that determines the disclosure required from the Proponents, not the other way around.  Given that Manitoba Hydro is a Crown corporation, we submit that the Commission has an extra responsibility here to make sure that the Manitoba regulator and government departments participating in the review also answer Interrogatories and provide full disclosure. The Commission has the authority to determine what is required in order to have a complete review and to set the standards of disclosure under s.6(8) of the Act, which states:

“The commission may make rules governing its procedure.”

17. In Swampy Cree Tribunal Council et al. v. Clean Environment Commission (Man) et al, the Court shed further light on the power of the Commission under s.6(3).  Despite the ambiguities surrounding the class development the Court found that:

Since the terms of reference do not specify or refer to the class of the proposed development, the Commission is empowered to request information as to such classification or reconsideration of the terms of reference. 


Swampy Cree Tribunal Council et al. v. Clean Environment Commission (Man) et al, para 26.

18. In our submission, the Commission is able to request information under the Act.

C.
Need to for disclosure: CEC Actions

19. As it stands there are major gaps in the information that the Applicant has been provided with; until that information and the documents are released CNF cannot adequately prepare for their participation in the hearing.  The need for full disclosure is essential to ensuring the process is transparent and fair to all participants.  The following are highlights of the documentation and information that CNF has not received.  This is not an exhaustive review of the missing information, and given the lateness with which PAT and Hydro responded to the last round of Interrogatories, and the refusal to respond to many of our and other sets of requests for further disclosure, we reserve the right to bring a motion at a later date if filings continue to remain deficient.

20. We respectfully suggest that the CEC do a complete review, using the technical expertise available to it, to undertake a review of the Interrogatories filed to date, whether they have been answered, whether they have been answered adequately,. We then respectfully request that the CEC ensure information is disclosed to all participants.

I. Climate Change

21. Manitoba and Manitoba Hydro have clearly indicated through their dealings with the media that they wish to be leaders in Climate Change. To test this objective we have asked for transparent information, including emissions and carbon inventory and budgets in respect to these projects.  The Proponents have had ample opportunity to make this information available and there have been numerous requests for its release made by CNF.

22. MW & CNF has asked a full range of questions regarding Climate Change.  Though some information has been provided, much of it is still outstanding or was not answered adequately. 

a) JNFAAT – CLIMATE CHANGE QUESTIONS 387, 380(b), 383(a) (from the December 2003 Manitoba Wildlands Requests for Further Disclosure) are still outstanding. 

b) EIS – CLIMATE CHANGE QUESTION 42a (from the December 2003 MW & CNF Requests for Further Disclosure) has not been given adequate consideration.

23. It is apparent that the Proponent wishes to avoid answering questions by stating there is no public policy regarding Climate Change.  Yet, the Proponent uses the Kyoto Protocol, which is not ratified internationally and has been ratified by Canada, and is supported by Manitoba, to justify their new hydro developments.

a) EIS CLIMATE CHANGE QUESTIONS 43(a), 43(b) (from the December 2003 Manitoba Wildlands Requests for Further Disclosure) have been answered in this manner.  

24. This suggests that international commitments and conventions are applicable where convenient, but answering questions about climate change in Manitoba are not.  The Applicant requests that the CEC determine how the Wuskwatim EIS guidelines with respect to Climate Change can possibly be fulfilled, given the answers CNF has received on the subject of “evaluating the effect of the project on climate and the potential effects of climate on the project.” 

25. For example, question 43(a) states:  “. . . what policies and legislation do the Proponents  consider applicable to its evaluation of the Wuskwatim Projects in respect to Section 6.1 of the EIS Guidelines?” The answer to this question was: “ . . . no policies or legislation applicable to . . . ‘evaluating the effect of the project on climate and the potential effects of climate on the project’ are known to be available.” The public participants and the CEC require full information as to Manitoba Hydro’s assessment of climate change in relation to the EIS Guidelines (for both the transmission project and the generation station project).

II. Protected Areas

26. Neither the Proponent, the PAT, the TAC, or Manitoba Conservation has provided the protected areas technical context for this review, despite the fact that the Protected Areas Initiative goal is public policy and the Proponents are required to address the effects of the project on Manitoba’s Protected Areas Initiative. (EIS Guidelines Section 8.0).  

27. This is the first Class 2 or Class 3 environmental proposal affecting significant public lands and waters in Manitoba being considered since the Act was proclaimed where this information is absent from the Proponent’s filings, and the filing in response to the EIS from Manitoba Conservation. Both are incomplete.  Manitoba Hydro / NCN Supplementary Filing 1 CNF S-6, S-17, S-33, S-34, S-38, S-39, S-40 all refer to a January 21, 2002 meeting with Manitoba Conservation, Parks and Natural Areas and to meetings with government representatives to discuss impacts of both projects to specific areas designated as part of the Protected Areas Initiative.  Although MW & CNF have continued to request information that would have provided the technical and public policy context for these discussions (e.g. natural region mapping, project impacts on enduring features, natural region status report, current representation status of enduring features and the natural regions affected), disclosure has not taken place. 

28. The Proponents have failed to adequately disclose how the Wuskwatim EIS materials fulfill public policy objectives, specifically the goals and standards of the Action Plan for a Network of Protected Areas and the Protected Areas Initiative.  This specifically occurs in the EIS PUBLIC POLICY QUESTION #11g (from the response to December 2003 Manitoba Wildlands Requests for Further Disclosure). The statement that these policies “have more broadly influenced EIS development and presentation” is insufficient given the EIS Guidelines requirement to address the effects of the project on Manitoba’s Protected Areas Initiative (EIS Guidelines Section 8.0).

29. To date there is no natural region context in these project proposals, despite being the basis for protected areas establishment in Manitoba.  Adequate mapping has not been provided (see our references to natural regions mapping below). The Proponents have failed to disclose information regarding the “status of the natural regions impacted by the Wuskwatim Projects in respect to protected lands, enduring features and natural region representation” in QUESTION #25 EIS PROTECTED AREAS (from the October 2003 Manitoba Wildlands Wuskwatim Round One Interrogatories). This was included in our request for further disclosure in December 2003 and there has been no response provided in the January 2004 response by the Proponents.

30. There is no mapping or information provided about existing protected areas, potential protected areas, sites under review for protection, options to nominate protected areas, etc., that clearly references Manitoba’s public policy and technical framework for protected areas. Other non public sector Proponents whose environmental proposals have been reviewed by the CEC have filed this information in the past. In those instances the Manitoba government department responsible for establishment and maintenance of protected areas in the province have also provided, as a consequence of their review of the proposal, full technical information.

31. MW & CNF requests that the Commission ensures Manitoba Conservation and the Proponent provide all the public participants, the CEC, and the public registries with the mapping, technical and other relevant information needed.  The EIS Guidelines are not fulfilled without this information.

32. Further we request that the Commission then require Manitoba Hydro to respond within the protected areas technical and public policy context specific to the natural regions impacted by both Wuskwatim projects.  These materials must be available soon, and well in advance of the hearings. 

III. .
Reports

33. There are a variety of reports referenced in the EIS and other Hydro materials that have still not been provided to the participants.  Often we have been dealing with the summary or interpretive overview of a technical report, with insufficient access to the actual report and its data and findings. Examples of this are:

c) EIS Caribou question #197 from the October 2003 Manitoba Wildlands Wuskwatim Round One Interrogatories.

d) EIS Trapping and Land Use and Management and #275a Cumulative Effects Assessment Questions #95(a), #101(a) from the December 2003 Manitoba Wildlands Requests for Further Disclosure.

34. The following are documents that MW & CNF has requested (other parties have also made these same requests):

a) Access management reports: 

· Request found on page 21 of the EIS Transmission Corridor Siting from June 2003 Manitoba Wildlands Wuskwatim Transmission Review Comments.

· Request found on page 18 of the EIS Access Road from the June 2003 Manitoba Wildlands Wuskwatim Generation Review Comments.

b) Environmental protection plans:

· EIS Ecosystem and Ecological Functions Question #86(c) from the October 2003 Manitoba Wildlands Wuskwatim Round One Interrogatories;
· EIS – Forestry Question #113(b) from the December 2003 Manitoba Wildlands Requests for Further Disclosure.

· EIS Regulatory Framework Question #14(b) from the December 2003 Manitoba Wildlands Requests for Further Disclosure.

c) Fish Habitat Compensation Plan: 
· EIS Regulatory Framework Question #16(a) from the December 2003 Manitoba Wildlands Requests for Further Disclosure.

d) Aquatic Monitoring Program:

· EIS Regulatory Framework Question #22(c) from the December 2003 Manitoba Wildlands Requests for Further Disclosure.

e) Caribou Monitoring and Caribou Conservation Awareness Programs:

· EIS Caribou Question #178(a) from the December 2003 Manitoba Wildlands Requests for Further Disclosure.

35. MW & CNF request that the Commission identify all reports referenced within Manitoba Hydro filings and still not available, and then ensure that they are obtained from the Proponents  and provided to all participants well before the commencement of the hearings. 

IV.       Maps

36. CNF has been asking for natural region or eco-region mapping and has still not received any of these documents. (See Protected Areas comments regarding disclosure above.) The following is a sample of our requests for maps:

a) Request found on page 42 (Map Deficiencies) of the June 2003 Manitoba Wildlands Wuskwatim Generation EIS Review Comments. 
b) Request found on page 45 (Map Deficiencies) of the June 2003 Manitoba Wildlands Transmission EIS Review Comments.

c) EIS Mapping Question #333 (from the October 2003 Manitoba Wildlands Wuskwatim Round One Interrogatories).

d) EIS Protected Areas Question #26 (from the December 2003 Manitoba Wildlands Requests for Further Disclosure.
37. MW & CNF have been asking for maps that show the trap-line districts but none have been forthcoming.  Request found on page 45 (Map Deficiencies) of the June 2003 Manitoba Wildlands Wuskwatim Transmission Review Comments.

38. MW & CNF have requested maps that accurately show protected areas, crown land designations, areas under review for protected status, impacts on protected areas system, among others. Request for the Wuskwatim Generation Project map found on page 42 (Map Deficiencies) from the June 2003 Manitoba Wildlands, CNF and the request for the Wuskwatim Transmission Project map is found on page 45 (Map Deficiencies) from the EIS Review Comments, respectively.

39. MW & CNF submit that clearer maps regarding forestry operations, in the context of the usual standard for forestry operation mapping in Manitoba, should have been part of the filing of the response to the EIS Forestry Question #112(a) found in October 2003 Manitoba Wildlands Wuskwatim Round One Interrogatories.

40. MW & CNF have been asking for mapping to show the combined project areas or 'regions', especially the connection and overlap between the Wuskwatim generation station and its 3 sets of transmission lines.  No combined map showing both projects has been made available.

a) Requests were made in the Wuskwatim Generation EIS Review Comments (Map Deficiencies) from the June 2003 Manitoba Wildlands.
b) EIS Mapping Questions #331, #332 from the October 2003 Manitoba Wildlands Wuskwatim Round One Interrogatories.

c) EIS Mapping Questions #331, #332 found in December 2003 Manitoba Wildlands Requests for Further Disclosure. 
D. Conclusion

41. The Commission has the authority to order that full disclosure of all relevant materials be provided to the participants.  The areas that have been mentioned in this motion are not exhaustive, but rather highlight the primary areas of concern beginning with CNF’s review comments in June 2003.  These concerns have not been adequately addressed.  The Applicants have other areas where information is deficient, but given the insufficient time between Hydro’s latest EIS filings (two and one half working days), is unable to fully set out the insufficiencies in this motion.  The Applicants submit that the Commission has a duty to seek these answers, and get the information for all public participants. The most pragmatic approach would be for the Commission to do an audit of all Interrogatories and determine what information is still outstanding.  

42. Although we have not yet begun the hearing, this process has been plagued by delays, deficiencies in information and inconsistencies in the time provided to participants and the Proponent.  As public participants who assisted in the review and analysis to arrive at the EIS Guidelines for these projects, and who are now participants in this review process, we are concerned about the ability to fulfill the EIS Guidelines.  In our respectful submission, the Commission must take appropriate action in ordering full disclosure, in order for this proceeding to comply with the rules of fair procedure.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED  this 21st day of January, 2004

________________________

Gaile Whelan Enns
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