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	Haida win another victory in court as they await big ruling in Ottawa

 

Greg Joyce
Canadian Press


Friday, October 01, 2004

VANCOUVER (CP) - The Haida aboriginals of the Queen Charlotte Islands have won another victory in court to force resource companies to consult them before making decisions on land claimed by First Nations as traditional territory. 

The Haida and Weyerhaeuser are awaiting a major ruling by the Supreme Court of Canada on the issue of whether a resource company has to consult a First Nation when it replaces a tree farm licence or transfers ownership from one company to another. 

The transfer in question referred to the sale of a tree farm licence to Weyerhaeuser from MacMillan Bloedel after MB was taken over by Weyerhaeuser. 

The B.C. Court of Appeal ruled in 2002 that the Crown and Weyerhaeuser owed a duty to the Haida to consult them and to seek to work out accommodations with respect to the licence on the Queen Charlottes, which the Haida refer to as Haida Gwaii. 

A part of that Appeal Court ruling was an order that the Haida and Weyerhaeuser could apply to a B.C. Supreme Court judge for interim rulings pending the decision from the highest court. 

The latest victory for the Haida came in a ruling this week by Justice Stephen Kelleher of the B.C. Supreme Court after an application by the Haida. 

He said that this summer "rumours were circulating" that Weyerhaeuser was contemplating a sale or transfer of its interests - a part of the tree farm licence. 

The judge said the Haida had received information that Weyerhaeuser might sell or transfer its licence to an operator who was already operating in Haida Gwaii. 

The judge noted that the Appeal Court ruling made it clear that a licence to harvest timber could not be transferred without the consent of the Crown. 

Moreover, the Appeal Court said the Crown, in deciding whether to consent to the transfer of the licence to Weyerhaeuser from MacMillan Bloedel, was obligated to consult with the Haida. 

To further complicate matters, the B.C. government subsequently amended the Forest Act and one amendment stated there is no longer a requirement to obtain the consent of the Forests Minister when transferring an interest in a tree farm licence. 

Kelleher ruled that Weyerhaeuser must disclose to the Haida the identity of a prospective transferee and the terms of the proposed transfer. 

Weyerhaeuser spokeswoman Sarah Goodman suggested the ruling might be appealed. 

"We see it really as a ruling about what appropriate information needs to be exchanged between two parties," said Goodman. "And we do view it as procedural. However, we are concerned some of the securities implications of this and we are going to be looking very closely at our legal options and a potential appeal." 

Haida lawyer Louise Mandell said the ruling was "definitely a victory." 

"The most important part about it is the duty (to consult) doesn't go away because the province legislates away its control of the situation. 

"And if the province doesn't have it, the court is prepared to put it on the company." 

The Haida and Weyerhaeuser await a ruling from the nation's highest court that followed arguments in March by dozens of lawyers. 

Lawyers for the governments of Canada and all provinces except Quebec and Manitoba argued there is no constitutional obligation to consult with aboriginal people who claim title - but who have not proven title through courts or treaties - to land about to be logged, mined or developed. 

The case before the Supreme Court stems from the Haida case and another one in which the B.C. Court of Appeal ruled the B.C. government failed to properly consult the Taku River Tlingit on a mining project on a tributary of the river in northwestern B.C. 

In both cases, the Appeal Court noted the Supreme Court's landmark 1997 Delgamuuk decision that found government must consult with First Nations about uses of Crown lands that infringe on aboriginal title. 
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