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The Duty to Consult

Crown-Aboriginal Consultation

The Way forward
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Introduction

Beginning in 2006, the Government of Manitoba undertook the following to facilitate Crown-Aboriginal consultations, improve Crown-Aboriginal relations and fulfill the Crown’s Constitutional obligation to Aboriginal peoples:

· Formed a Crown-Aboriginal Consultation Interdepartmental Working Group:

· Developed a draft Provincial Policy and subsequently the Interim Provincial Policy for Crown Consultations with First Nations, Metis and Other Aboriginal Communities; and

· Established an Aboriginal Consultation Unit in 2007.
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Background

· Subsection 35(1) of the Constitution Act, 1982, provides that “the existing Aboriginal and treaty rights of Aboriginal peoples of Canada are hereby recognized and affirmed”

· Subsection 35(1) defines the Aboriginal peoples of Canada as including the Indian (First Nation), Inuit, and Metis peoples of Canada.
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Manitoba’s Interim Policy

“The Government of Manitoba recognizes it has a duty to consult in a meaningful way with First Nations, Metis and other Aboriginal communities when any proposed provincial law, regulation, decision or action may infringe upon or adversely affect the exercise of a treaty or Aboriginal right of that Aboriginal community.”

(*Policy Statement of Manitoba’s Interim Provincial Policy for Crown Consultations with First Nations, Metis Communities and other Aboriginal Communities – May 4 2009)
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Objectives of Interim Policy

To ensure the Government of Manitoba informs itself and gains a proper understanding of the interests of First Nations, Metis and other Aboriginal communities with respect to a proposed government decision or action,

To seek ways to address and/or accommodate those interests where appropriate through a process of consultation while continuing to work towards the best interests of the citizens of Manitoba,

To advance the process of reconciliation between the Crown and First Nations, Metis and other Aboriginal communities
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Consultation Principles

· The Duty to Consult and accommodate is grounded in the honour of the Crown;

· The Crown’s Duty to meaningfully consult with Aboriginal peoples arises when the Crown has knowledge, real or constructive, of the potential existence of the Aboriginal right or title and contemplates conduct that might adversely affect it;

· Aboriginal people do not have to prove a right before the consultation duty arises;

· Consultation is a two way street;

· A commitment to the process does not require a duty to agree; but it does require good faith efforts to understand each other’s concern and move to address them.
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Principles Continued

· First Nations, Metis and other Aboriginal communities people do not have a veto. 

· The Crown must balance Aboriginal concerns reasonably with the potential impact of the decision on the asserted right or title with other societal interests;

· The duty of consultation varies according to the circumstances;

· Consultations should take place BEFORE decisions are made.
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Application and Evaluation of the Interim Policy

· The Interim Policy applies to all provincial government departments and agencies

· The Interim Policy will be reviewed periodically to determine the direction it provides meets the Crown’s duty to consult

· The Interim Policy will evolve over time, will reflect new developments in case law and will be informed be the government’s experience.
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What is Consultation?
· An interactive two-way process between governments and the potentially affected Aboriginal Community

· Exchange of information that enables government to assess a proposed action or decision potentially impacting Aboriginal and/or Treaty rights

· Ideally we would see community based meetings including all sectors of community: Elders, Youth, Trappers, Fishers and leadership involved in the discussion;

· It is not about government seeking consent.
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Phases of Consultation

Crown decisions and activities that may require consultation vary. Therefore, depending on the circumstances and where the duty to consult falls on the consultation spectrum, the Crown consultation process may involve up to four phases:

PHASE 1:
Assessment and planning

PHASE 2:
Implementation

PHASE 3:
Review and consider information

PHASE 4:
Communication of decision and how concerns were addressed and accommodated.
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Phase 1: Assessment

· An initial assessment of the proposed law, regulation, decision or action must be conducted to determine if it will require consultation

· The department or branch whose Act authorizes the decision or action has the lead role to consult on behalf of the government of Manitoba

· If consultation is required, the appropriate level of consultation will be determined by the lead department.
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Consultation Spectrum


12

Phase 2: Planning and Conduct of Consultation

· Develop consultation plan with community 

· Develop consultation budget with community (Rate Structure)

· Department submits the joint plan for consideration

· Undertake consultation according to the jointly-developed plan and budget
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Rate Structure:

· Competitive and fair rates & provides for

· Community Coordination/s

· Honoraria (not for paid employees)

· Basic Travel Costs (GMA rates)

· Site Visits, Information & Communication Material, Documentation, Facility rental, Translation, and Professional Fees
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Phase 3: Review and Analysis

· Review the consultation information

· Consider how concerns may be addressed

· Document the consultation

Phase 4: Communications

· Report back to each community that participated in the consultation about the government decision(s) and how concerns are being addressed.
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Consequences of not consulting

· The failure on the part of the Crown to engage in meaningful consultations in such circumstances may result in any law passed, action taken or decisions made in the absence of consultation being declared invalid;

· Opportunities may be missed at the community level;

· The courts may also issue an injunction to prevent a project from proceeding;

· Relationships could be negatively impacted.
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Benefits of consulting

· Government decision-makers learn about the history, traditions and practices of the affected community

· Enables government to understand the impact of its proposed actions on Aboriginal and Treaty rights

· Provides government with information about the means to accommodate and mitigate the impacts

· Gives effect to the reconciliation process mandated by section 35(1)
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Interdepartmental Working Group

The Crown-Aboriginal Consultation Interdepartmental Working Group (IDWG) advises government departments and decision makers on consultation policy, procedures and best practices, and is made up of the following departments:

· Aboriginal and Northern Affairs (ANA)

· Agriculture, Food and Rural Initiatives (MAFRI)

· Conservation (CON)

· Culture, Heritage, and Tourism (CHT)

· Treasure Board Secretariat (TBS

· Infrastructure and Transportation (MIT)

· Local Governmental (LG)

· Justice (JUS)

· Energy, Innovation & Mines (EIM)

· Water Stewardship (WSD)

The Community and Economic Development Committee of Cabinet / Aboriginal Issues Committee of Cabinet also participates in the Working Group.
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Relationship between the Interdepartmental Working Group and the Aboriginal Consultation Unit (ACU)
· Interdepartmental Working Group advises government decision-makers and Aboriginal Consultation Unit (ACU) staff on consultation policy and procedures 

· The Aboriginal Consultation Unit staff provide secretariat support to — and are members of – the interdepartmental Working Group
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ACU Reporting Structure


   20

Moving forward

The Aboriginal Consultation Unit (ACU):

· Facilitates consultations for government departments on large-scale projects

· Provides education and training to Manitoba civil servants on the Interim Policy and Guidelines

· Engages and informs First Nations and Métiers communities about Manitoba‘s approach to Crown Aboriginal consultation
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ACU Activities
· Provide information to Aboriginal communities about the mandate and role of the Unit

· Keep records of all consultations (contacts, communications materials. meeting minutes, reports)

· Assist in organizing consultation processes, including initial contact, protocol development and planning

· Facilitate a relationship that fosters respect and reconciliation

· Build trust in, and maintain the integrity of the consultation process
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ACU Activities
· Identify mechanisms for enhancing departmental consultation teams

· Assist in establishing steering committees-with appropriate in—house expertise on consultation

· Conduct long-range plans for Crown-Aboriginal consultations with all departments 

· Provide secretariat support to and receive advice from the Crown-Aboriginal Consultation interdepartmental Working Group
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Our focus is on the consultation process.

The Aboriginal Consultation Unit does not:

· Make decisions that trigger-the duty to consult

· Have a stake in the outcome of a Crown Aboriginal Consultation process

· Provide or approve funding of Consultation Plans
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Complementary Processes:

Environmental Assessment, Licensing and Approvals

· Consultations required under the Manitoba Environment Act and Canadian 

Environmental Assessment-Act processes are not intended to constitute consultation with Aboriginal peoples.

· However, information developed under these processes can help to inform 

Crown—Aboriginal consultations and build capacity
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Complementary Processes:

Consultations by Industry / Proponents

· The honor of the Crown and legal responsibility for consultation and accommodation cannot be delegated to third parties.

· However, Manitoba encourages industry to adopt a “good neighbor" approach based on respectful communication and cooperation.
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Conclusion

“In all its dealings with Aboriginal peoples, the Crown must act honorably, in accordance with its historical and future relationship with the Aboriginal peoples in question. 

The Crown's honor cannot be interpreted narrowly or technically, but must be given full effect in order promote the process of reconciliation mandated by Sect. 35(1).”

Chief Justice McLachlin, Taku River decision (2004, Supreme Court of Canada). para. 24
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Ekosi!

Contact Information

· Loretta Bayer, Director 

Tel:(204)945·7331 / e-mail: Loretta.Bayer@gov.mb.ca
· Jason Fontaine, Consolation Facilitator

Tel (204) 945-4197 / e-mail: Jason.Fontaine@gov.mb.ca
· Jeff Legault, Consultation Facilitator

Tel; (204) 945-5120 / e-mail: Jeff.Legault@gov.mb.ca
Webpage: http://www.gov.mb.ca/ana/crown_consultations.html
Thank you for this invitation to talk about the Aboriginal Consultation Unit!

Questions / Comments?
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WEAK CLAIM – NO SERIOUS IMPACT





-Claim is weak


-Potential for effects on Aboriginal and Treaty rights is minor





STRONG CLAIM – SERIOUS IMPACT





-Clear that a strong case for claim is established


-Potential for effects on Aboriginal and Treaty rights is high





LESS CONSULTATION                                                  MORE CONSULTATION





Department of Aboriginal and Northern Affairs


(Minister)





Department of Aboriginal and Northern Affairs


(Deputy Minister)





Aboriginal Affairs Secretariat


(Executive Director)





Aboriginal Consultation Unit


(Director)
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