December 15, 2005

Dan McNaughton

Regional Director, Prairie Office

Canadian Environmental Assessment Agency

Suite 445, 123 Main Street

Winnipeg, Manitoba

R3C 4W2

Re: Wuskwatim Generation Project: Canadian Environmental Assessment Act Comprehensive Study Report, October 2005.

Mr. McNaughton

This letter is in response to the Wuskwatim Generation Station: Canadian Environmental Assessment Act Comprehensive Study Report October 2005, prepared by Fisheries and Oceans Canada 

We note that the findings of Department of Fisheries and Oceans and Transport Canada in the Wuskwatim Generation Station Project Comprehensive Study Report states that:

Taking into account the implementation of any mitigation that was considered to be appropriate, including the proposed habitat compensation measures, as well as the follow-up programs and the Proponent’s commitments, Fisheries and Oceans Canada and Transport Canada have determined that the proposed Project, as defined by the scope of the study, is not likely to cause significant adverse environmental effects. (Pg. ii, Department of Fisheries and Oceans Comprehensive Study Report 2005)

This position is fundamentally deficient and flawed for the reasons outlined below, asthe EIS and other information which forms the basis of the DFO Comprehensive Study Report are themselves flawed.

The nature of these deficiencies are 3 fold:

1. Lack of adequate proponent and Crown consultation with the Manitoba Metis Federation (MMF) to determine scope of study, adverse effects, mitigative and compensative measures, and accommodation of Metis rights infringements; 

2. Ill-defined scope of EIS study regarding cumulative and other effects on Metis culture; and,

3. Errors in specific determination of effects based upon deficiencies in 1 and 2 above.

As a result of these fundamental flaws, the work the MMF has produced which demonstrates significant adverse effects on Metis culture, way of life, land use and occupancy, has been ignored.

1. Ill-defined scope of study regarding cumulative and other effects on Metis culture

The defined scope of the study, as determined by the proponents, and set out in the Environmental Impact Statement and accepted by Department of Fisheries and Oceans and Transport Canada in the Comprehensive Study Report, is deficient and flawed in that it does not meet either the “Guidelines for the Preparation of an Environmental Impact Statement for the Wuskwatim Generation/Transmission Projects” (Wuskwatim Guidelines) nor the Canadian Environmental Assessment Act (CEAA) nor the definition of Environmental Effects as amended in the Species at Risk Act (SARA). 

Specifically, the Environmental Impact Statement and Comprehensive Study Report are flawed because the scope of the study does not address: 

· temporal issues (Churchill River Diversion, Northern Flood Agreement and government policy regarding Metis); 

· spatial issues (high Metis mobility in land and resource use); and, 

· specific issues studied (Social justice issues regarding lack of Metis Nation Impacts and Benefits Agreements and equity ownership, First Nation’s effects and mitigative measures based on First Nation’s Culture and Traditional Knowledge, without similar recognition of Metis Culture and Traditional Knowledge). 
The Metis reality is based on a different and distinctive set of cultural, livelihood, land use and occupancy paradigm than the existing and well-documented ‘‘First Nation’ paradigm used by the proponents.  It must be further noted that the MMF were not involved in the determination of the scope of the EIS study.

As a result of these deficiencies, the Comprehensive Study Report only makes passing reference to some of the cumulative and other effects of the Wuskwatim Projects on Metis culture because these effects, which are primarily socio-economic are deemed to fall outside of the scope of their review.  This is wrong.

The Wuskwatim Guidelines state that:

“Cumulative effects assessment (CEA) shall form an integral part the environmental and socio-economic assessment. The cumulative effects assessment shall look at all effects that are likely to result from the project when they are likely to occur in combination with other projects or activities that have been, or will be carried out. The environmental impact statement shall explain the approach and methods used to identify and assess the cumulative effects and provide a record of all assumptions and analysis that support the conclusions, including the level of confidence in the data used in the analysis.” (our emphasis)

Government of Manitoba. (2002). Guidelines for the Preparation of an Environmental Impact Statement for the Wuskwatim Generation/Transmission Project.

The MMF submits that in its MMF Wuskwatim Pilot Project, Final Report (attached), it demonstrated real links between environmental effects and many of the subsequent socio-cultural effects, especially concerning Metis land use and occupancy in the area. This will be explained further under section #3 in traditional resource use. 

In the Comprehensive Study Report, even Department of Fisheries and Oceans and Transport Canada agree with the MMF position regarding the scope of cumulative effects, but still fall short of incorporating Metis adverse effects:

It should be noted that although the Proponent’s assessment approach recognizes that Wuskwatim Lake and adjoining waters, as well as the entire Churchill River Diversion (CRD) route, is a disrupted environment, as a result of both the initial diversion of water from the Churchill River in the 1970s and ongoing regulation, the CRD was not included in the Proponent’s cumulative effects assessment. However, DFO and TC are of the view that where ongoing effects of the CRD have the potential to act cumulatively with identified effects of the Project, it is appropriate to consider the CRD in that context. (Pg. 27)

In various reports, presentations and letters, the MMF made it clear to Manitoba, Canada, the Clean Environment Commission, and the proponents that as the self-government representative of the Metis Nation’s Manitoba Metis Community, we needed to be involved at all stages of the project including the planning and scoping stages to ensure the Environmental Impact Statement met the Wuskwatim Guidelines and CEAA and SARA legislation regarding Metis effects.  The MMF Wuskwatim Pilot Project final report states:

“Using the standard analysis, the approach taken by the MMF in its Final Report, will not likely be considered “objective” because the Metis do not agree with the idea that our environment is divisible and separate from our culture.  We take the position that when our land and waterways are affected, our entire existence is affected and we are therefore involved in a very “subjective” way.  Within the Metis holistic worldview, assessing the effects of Wuskwatim means assessing its effects on our culture.  Such a cultural impact assessment is comprehensive and cumulative.  We take the position that the effects of Wuskwatim will be layered onto everything that has gone before.  This includes the effects on our way of life, economy and culture as a consequence of previous actions and developments.”

Manitoba Metis Federation. (2005), MMF Final Report.

and,

“In addition to mobility, the concept of cumulative effects is integral to an examination of relationships in this study. Together these considerations dictate a much broader scope of assessment than conventional approaches require and these facts were uncovered in detail in the body of this report.”

Manitoba Metis Federation. (2005), MMF Final Report.

And in a response letter dated November 16, 2005, to the proponents (attached), Al Benoit, MMF Senior Policy Advisor writes:

The “Project Area” v. the “Study Area” should not be confused.  The Project Area is as defined in the EIS.  The Study Area is not identical to the Project Area.  That is because when the MMF began to gather evidence, it became clear that if the sample is limited to those who live in the Project Area, then the evidence will not sufficiently address the potential effects of the Projects on the Métis who use and occupy the Project Area.  This is because many Métis who do not live in the Project Area are also users and occupiers of it.  This, as we understand it, is a dramatically different picture than the one that is commonly understood for First Nations or even non-aboriginal users.  While there are many reasons for this (reserves being one), the salient factor is this – Métis are highly mobile, have never been confined to reserves and carry out their traditional activities over a very large traditional territory.  Traveling great distances to carry out their traditional activities is one of their primary cultural characteristics.  This factor cannot be ignored.  It would be ignored if the Study Area were confined to the Métis who live in the Project Area.  MMF correctly adjusted its work to include Métis who use and occupy the Project Area but do not live there.  

In addition to the Environmental Impact Statement not meeting the Wuskwatim guidelines, the MMF submits that the Environmental Impact Statement and subsequent Comprehensive Study Report do not meet the requirements in CEAA. 

In the Canadian Environmental Assessment Act it states the following:

4. (1) The purposes of this Act are

(b) to encourage responsible authorities to take actions that promote sustainable development and thereby achieve or maintain a healthy environment and a healthy economy; (our emphasis)

and,

"sustainable development" means development that meets the needs of the present, without compromising the ability of future generations to meet their own needs. (our emphasis)

The MMF submits that the projects do not promote sustainable development and will not achieve nor maintain a healthy environment or a healthy economy for the Metis Nation. The Metis, as demonstrated in its Wuskwatim report, will accrue all the negative impacts while not receiving commensurate benefits. However, this statement may be true for NCN who do not currently use the area and stand to benefit through priority training and employment, an adverse effects agreement, and an equity position in the development.

As part of actions to promote sustainable development, the Act further states:

(b.3) to promote communication and cooperation between responsible authorities and Aboriginal peoples with respect to environmental assessment;

and,

(d) to ensure that there be opportunities for timely and meaningful public participation throughout the environmental assessment process.

Neither of these occurred between the MMF as the Metis Nation’s representative of the Manitoba Metis Community, and the responsible authorities. In various letters to Department of Fisheries and Oceans Minister Regan and his department, the MMF made it clear that there was no meaningful consultation process between the MMF and Department of Fisheries and Oceans, and that MMF participation, particularly the MMF Wuskwatim Pilot Project Study occurred outside the Environmental Impact Statement proper (Please see attached). 

The Courts have held that there is a constitutional duty on the Crown to ensure that there is a meaningful process for aboriginal peoples.  This is especially so where there is a credible claim that aboriginal rights exist.  The MMF has given the Manitoba government and Canada notice of its harvesting rights claims in the study area.  Further, there is a court finding from the Manitoba Court of Queen’s Bench that upholds the existence of Métis harvesting rights in Manitoba.  (R. v. McPherson and Christie)

The Proponent notes that, under the CEAA, environmental effects include socio-economic effects cause by a change in the bio-physical environment which in turn is caused by the project, e.g., resource use or job losses due to a loss of fish habitat. However, if a socio-economic change is not caused by a change in the environment, but by something else related to the project (e.g., effects caused by employment or purchasing related to the project), the socio-economic effect is not an environmental effect within the meaning of the CEAA. (Pg. 26)

The MMF takes the position that this statement is deficient. The Act defines environment:

"environment" means the components of the Earth, and includes

(a) land, water and air, including all layers of the atmosphere,

(b) all organic and inorganic matter and living organisms, and

(c) the interacting natural systems that include components referred to in paragraphs (a) and (b);

All people, including the Metis are part of the environment, specifically subsection (b), and that our culture is based in, and a result of, the interacting natural systems referred to in (c). It is the MMF’s assertion therefore that any effect of the project, regardless of whether defined correctly or erroneously by the proponent as an environmental or socio-economic effect, or a socio-economic effect caused by an environmental effect, or a socio-economic effect not caused by environmental effect, is still an effect on the Metis Nation and on their culture as part of the definition of the environment in the Act.

Finally, the MMF further asserts that even if CEAA does not agree with our assertion above, it is still within the power of the Minister to address these other adverse effects caused by the project on the Metis Nation.  The Act further provides that:

16. (1) Every screening or comprehensive study of a project and every mediation or assessment by a review panel shall include a consideration of the following factors:

[…]

(e) any other matter relevant to the screening, comprehensive study, mediation or assessment by a review panel, such as the need for the project and alternatives to the project, that the responsible authority or, except in the case of a screening, the Minister after consulting with the responsible authority, may require to be considered. (our emphasis)

2.
Lack of adequate consultation with the MMF to determine scope of study, adverse effects, mitigative and compensative measures, and accommodation of Metis rights infringements
At the earliest part of the planning stages of the proposed Wuskwatim Projects, the MMF have been left out and ignored. As early as 2001 a letter was sent to then Minister Responsible for Manitoba Hydro, Greg Selinger, stating that the MMF wanted to start discussions on anticipated future Hydro projects to determine how to involve the Metis Nation in such things as the EIS. That letter and several others have been ignored (Please refer to MMF submission to the CEC).

The MMF has made it known to Manitoba and the co-proponents that the Metis Nation has unextinguished Metis Aboriginal Title and Rights within the Wuskwatim Project Area. Referring to the Wuskwatim Generating and Transmission Projects, in a February 20, 2003, letter to the Honourable Tim Sale, Manitoba Minister Responsible for the Manitoba Hydro Act, MMF President David Chartrand stated:

I understand that Hydro has been in consultation discussions, and in some cases made agreements with, First Nations regarding future hydroelectric development such as Wuskwatim, Keeyask, and related transmission facilities including Bipole III. To date, the MMF has not been consulted by Hydro regarding any of these major natural resource development projects. I remain at a loss as to why Hydro refuses to acknowledge the MMF as the true and proper representative of the Metis Nation within Manitoba, and why Hydro continues to ignore the plight of the Metis while not treating them fairly and equally as a distinct Aboriginal people. (bold-italics: our emphasis).
And:

Past hydroelectric projects have been, and those proposed for the future will be, built on the Metis Nation’s traditional lands and will affect our customary harvesting and cultural practices, that is to say; infringe our Aboriginal rights. (bold-italics: our emphasis).
As a result of not involving the MMF and the Metis Nation, Manitoba Hydro and NCN (the proponents), Manitoba and Canada, made many fundamentally flawed assumptions regarding the scope of the study including the spatial extent of the effects on the Metis Nation community, what cultural communities were affected and needed to be consulted with, whose traditional territory was effected, how the Metis culture would be affected, the lack of the Crown’s Section 35 consultations, and; lack of MMF participation in identifying mitigation at the planning stages for roads etc. The following quotes by the proponents, the Crown and others demonstrate the NCN bias of the study and the lack of Metis issues:

The Proponent identified the NCN members at Nelson House at the start of the Project as an affected Aboriginal community, since the Wuskwatim Generation Project would be built in their traditional use area. Other communities in the Project Region potentially affected by the generation project were identified (Figure 12). (Pg. 59) (our emphasis)

and

The Proponent defined a Local Region by the boundaries of the Nelson House Resource Management Area (RMA), which includes the First Nation community of Nelson House, and the Northern Affairs communities of Nelson House and South Indian Lake. According to year 2000 data, approximately 3,300 Nisichawayasihk Cree Nation (NCN) members lived in these communities. (Pg. 51) (our emphasis)

and,

DFO and the Government of Manitoba undertook a community-based consultation between June 2003 and November 2004 with First Nations and Northern Affairs communities that were potentially affected by the Wuskwatim Projects. These First Nations and Northern Affairs communities were among those identified as potentially affected communities for purposes of the Proponent’s public involvement program. The Proponent considered potentially affected Aboriginal communities to include any First Nation or other Aboriginal community (e.g. Northern Affairs Community with predominantly aboriginal population). The communities were involved in the design and implementation of the consultation through the development of consultation protocols and plans. The general objective of the consultation was to hear and understand the concerns of First Nations and aboriginal communities about how their traditional use of resources, lands and waterways might be affected by the proposed Wuskwatim Projects. (Pg 65 & 66)

and,

An access road to the site is required for both construction and operation of the Project. Manitoba Hydro and NCN worked collaboratively to select the best access route to the generating station site. Following some preliminary work to develop appropriate criteria for evaluating alternative road corridors, an Alternatives Committee with representatives and advisors from Manitoba Hydro and NCN was formed on August 15, 2000. This committee developed and evaluated options and then selected a preferred route for the proposed Wuskwatim access road. The overall objective was to choose a route that best met the environmental, economic and community goals of NCN and Manitoba Hydro. (Pg. 12) (our emphasis)

and,

The Proponent took the view in its environmental assessment that Traditional Knowledge (TK) is vital when considering assessment of development projects. From the outset of the study program TK has been incorporated by the Proponent into the design and implementation of the environmental and planning studies for the Project.

NCN has defined Traditional Knowledge from their perspective as:

· the goals and aspirations of NCN;

· the outlook on the proposed Projects – concerns, acceptability;

· NCN’s identity and culture;

· a base for natural resource management.
NCN has indicated that TK comes from Elders and other people with both traditional and modern perspectives. DFO and TC acknowledge the incorporation of TK by the Proponent in the preparation of the EIS. (Pg. 27 & 28)

The proponents, the Crown, and Department of Fisheries and Oceans and Transport Canada have only taken into account NCN’s Aboriginal Traditional Knowledge and not the Metis Nation’s.  The overall effects of the Wuskwatim Projects as determined by Metis Aboriginal Traditional Knowledge and scientific study as reported in the MMF Wuskwatim Pilot Project Study, were found to be significant. This has been omitted in the Comprehensive Study Report.

The following quotes from the most recent Supreme Court of Canada decision in Mikisew shows the procedural obligations on the Crown.  It is clear from this decision that the Crown’s obligations are not fulfilled by simply including aboriginal people whose interests are at risk in general public consultations.  

64
The duty here has both informational and response components.  In this case, given that the Crown is proposing to build a fairly minor winter road on surrendered lands where the Mikisew hunting, fishing and trapping rights are expressly subject to the "taking up" limitation, I believe the Crown's duty lies at the lower end of the spectrum.  The Crown was required to provide notice to the Mikisew and to engage directly with them (and not, as seems to have been the case here, as an afterthought to a general public consultation with Park users). This engagement ought to have included the provision of information about the project addressing what the Crown knew to be Mikisew interests and what the Crown anticipated might be the potential adverse impact on those interests.  The Crown was required to solicit and to listen carefully to the Mikisew concerns, and to attempt to minimize adverse impacts on the Mikisew hunting, fishing and trapping rights.  The Crown did not discharge this obligation when it unilaterally declared the road realignment would be shifted from the reserve itself to a track along its boundary.  I agree on this point with what Finch J.A. (now C.J.B.C.) said in HalfwayRiver First Nation at paras. 159-160. [emphasis added]

The fact that adequate notice of an intended decision may have been given does not mean that the requirement for adequate consultation has also been met.  [emphasis added]

The Crown's duty to consult imposes on it a positive obligation to reasonably ensure that aboriginal peoples are provided with all necessary information in a timely way so that they have an opportunity to express their interests and concerns, and to ensure that their representations are seriously considered and, wherever possible, demonstrably integrated into the proposed plan of action. [Emphasis added.]

66
Had the consultation process gone ahead, it would not have given the Mikisew a veto over the alignment of the road.  As emphasized in Haida Nation, consultation will not always lead to accommodation, and accommodation may or may not result in an agreement.  There could, however, be changes in the road alignment or construction that would go a long way towards satisfying the Mikisew objections.  We do not know, and the Minister cannot know in the absence of consultation, what such changes might be.

68
I agree, as did Sharlow J.A., dissenting in the Federal Court of Appeal.  She declared that the mitigation measures were adopted through a process that was "fundamentally flawed" (para. 153).

3.   Errors in specific determination of effects based upon the discrepancies in 1 and 2 above.
As a result of the foregoing sections regarding the lack of consultations with the MMF and Metis Nation, and the resultant ill-define scope of the study as applied by the proponents, there are errors in the determination of effects on the environment and the Metis.

First, the definition of ‘Environmental Effect’ in CEAA is as follows:

 “environmental effect'' means, in respect of a project, 

(a) any change that the project may cause in the environment, including any change it may cause to a listed wildlife species, its critical habitat or the residences of individuals of that species, as those terms are defined in subsection 2(1) of the Species at Risk Act,

(b) any effect of any change referred to in paragraph (a) on

(i) health and socio-economic conditions,

(ii) physical and cultural heritage,

(iii) the current use of lands and resources for traditional purposes by aboriginal persons, or

(iv) any structure, site or thing that is of historical, archaeological, paleontological or architectural significance, or

(c) any change to the project that may be caused by the environment,

whether any such change or effect occurs within or outside Canada;

The following are specific examples of how the lack of consultation with the MMF, and the subsequent illogical and fundamentally flawed determination of the scope of the study has led to errors in the determination of significance on various environmental and socio-economic effects on the Metis Nation.

a. ‘Aboriginal Communities’

The MMF asserts that the Constitution Act 1982 and other relevant Environmental Acts do not define the term Aboriginal Community.  In fact, the Constitution provides for Aboriginal peoples of which there are Metis, Indian and Inuit peoples. From this definition there flows Metis, Indian and Inuit Nations, of which there is the Metis Nation. Within those Nations one will find Metis, Indian and Inuit communities, not pan-Aboriginal communities as defined and utilized by all actors in the Wuskwatim Environmental Assessment process. Therefore, the Wuskwatim guidelines, the Environmental Impact Statement report, the Crown Consultations, and the Department of Fisheries and Oceans Comprehensive Study Report have fundamentally flawed processes regarding the Wuskwatim Project. These flaws have left out and excluded the Metis Nation as an affected community from being incorporated into the scope of the project, mitigation, compensation, and consultation and accommodation processes. The following statements of the proponents, as reported in the Comprehensive Study Report are false because in the first instance they did not consult with the Manitoba Metis Community, and secondly, the Metis settlement at Nelson House is equally close as NCN who inhabit the same town.

The factors considered in the environmental assessment of the Wuskwatim Generation Project, as stipulated by sections 16(1) and 16(2) of the CEAA, for this comprehensive study report are as follows:

· Comments received during consultation with Aboriginal communities; (Pg. 23) (our emphasis)

and,

The Nisichawayasihk Cree Nation, whose members live primarily in Nelson House (the closest community to the Project) and South Indian Lake, is a prospective partner with Manitoba Hydro in the Wuskwatim Project. (Pg. 2)

Paul Chartrand, Law Professor and former Royal Commissioner in his 2001 analysis, further explains the term “Aboriginal community:” 

“[…] they must in theory comprise subsets of an ‘Aboriginal people’. A Metis community must be part of ‘the Metis people’, the largest social and political community recognized by the Constitution. The MMF represents part of the Metis people, that is those members who reside in Manitoba. Unlike the NACC councils, it represents them qua Metis.” ( our emphasis).

Professor Chartrand further elaborates: 

[…]Cities, Towns, Municipalities and the Communities organized under the Northern Affairs Act, are all creatures of provincial legislation. They have no original governmental authority protected by the Constitution. Only the federal, provincial and Aboriginal governments have the constitutional protection in respect to their rights to represent and govern their constituents.”

Professor Chartrand goes on to explain that Aboriginal people, including the Métis, can be “represented only by their own legitimate political representatives.” This paper makes two important conclusions: 

First, “the Northern Community Councils are not the lawful and legitimate representatives of the Metis qua Metis”;

Second, the Government and hence Hydro “[…] has positive obligations to consult with the MMF on issues pertaining to Metis rights, including claims relating to interference with hunting, trapping and fishing rights

Professor Chartrand explains:

The Metis residents of the north are properly represented by northern community councils in respect to their interests as northern local residents, for such matters as public services available to all residents, including public transport, communications, water and sewage services, and the like […].

The Metis residents of the north are properly represented by the MMF in respect to any matters included within the scope of their Aboriginal rights, which have the purpose of securing a distinct lifestyle based upon traditional activities […].

One of the significant implications which follow is that any consultations which are conducted either with Metis persons or community councils, cannot meet the legal requirements regarding the duty of the Government to consult with the proper representatives of those Metis who have Aboriginal rights. (our emphasis).

Consultations with individuals and with the statutorily mandated representatives of northern residents cannot substitute for the Constitutional obligation of the Crown to consult with the Metis qua Metis in respect to the infringement of Metis Aboriginal rights. (our emphasis).

b. Wuskwatim Transmission Project

Many Metis will be affected by the Wuskwatim Transmission Project due to increased unrestricted access by other resource users. These effects are reported in the MMF Wuskwatim Pilot Project. Despite these significant effects on Metis culture, way of life and land use and occupancy, Department of Fisheries and Oceans determined that in its opinion there was no regulatory triggers pursuant to the CEAA:

Following review of the Environmental Impact Statement and supplemental information for the Wuskwatim Transmission Project, DFO determined that it did not have any regulatory triggers pursuant to section 5 of the CEAA. In a letter dated October 31, 2003, DFO indicated to the Agency that it was not likely a responsible authority under the CEAA for the Wuskwatim Transmission Project. This determination was conveyed to the chair of the PAT by the Agency in a letter dated November 14, 2003. The Wuskwatim Transmission Project was considered when conducting the cumulative effects assessment of the Wuskwatim Generation Project. (Pg. 21)

This is regrettable as discussed in section #1 of this review. 

The MMF therefore requests that a review panel be struck to assess these Metis Nation concerns, discussed further in the recommendation section below.
 

c. Land and Resource Use Issues

c.1 Overall effects on Metis Land-use:

The EIS and CSR state that generally speaking, overall impacts of the Wuskwatim Project impacts will be minimal, and possibly have significant positive effects concerning increased access. The same cannot be said for the Metis using the area. As noted previously, the MMF Wuskwatim report demonstrates that many Metis still use the area and the Resource Management Area even if NCN does not. An increase in road access will have no benefit to Metis that already use the area because of increased harvesting pressure by others, as well as a lack of provisions for Metis input or access in the Access Management Plans developed and proposed by NCN and Manitoba Hydro. The CSR states:

Overall, NCN resource harvesters have indicated to the Proponent that, primarily because of the benefits of increased access, the project will result in a significant, positive, long-term, moderate, and regional effect on traditional resource use and a significant positive, long-term, large, local effect on commercial fishing and commercial trapping. The Proponent indicates that improved access may also result in a marginal increase in mineral exploration activity, tourism and recreational activities in the Wuskwatim Lake area and on either side of the Burntwood River, but these are not expected to be significant. (Pg. 119)

The impacts from Project construction and operation to commercial fishing and trapping in the Project area described by the Proponent are very similar to those described for fishing and trapping for traditional purposes. It is noted that NCN members are the principal users of these resources in the Resource Management Area. (Pg. 119) (our emphasis)

The Proponent believes that although the ultimate harvest levels and magnitude of effects are uncertain, the combined effect of increased domestic, commercial and recreational fishing pressure on Wuskwatim Lake has the potential to have a long-term negative effect on the fish population and, ultimately, on the commercial fishery. (our emphasis)

Again, there are errors in the first two of these three statements, while the MMF agrees with the third. These errors are: 

· First, NCN is the proponent, so NCN resource harvesters are reporting to themselves, and have a motive to dismiss significant effects as they will be accruing the benefits. 

· Second, Metis Nation members still use this area even if NCN does not, and therefore any NCN access-related significant positive effects will be met with a reciprocal significant negative effect on Metis harvesters and resource use. 

· Third, from their own admission, NCN resource users are not as numerous or frequent as in the past. It is therefore arguable that Metis Nation resource users and others from neighbouring areas including Thompson, South Indian Lake, Leaf Rapids, and Metis harvesters from Central and Southern Manitoba and Saskatchewan are now the principal resource users in the area. Studies were not performed to confirm the proponents’ statements.

c.2 General Effects from new access

As discussed in our report, the Metis, unlike NCN members, still use the area. The Comprehensive Study Report states:

Once road access is provided, the Proponent expects that Nisichawayasihk Cree Nation (NCN) residents will engage in increased traditional resource harvesting activities in the Wuskwatim Lake area, including hunting, trapping, fishing, and gathering of berries and traditional medicines. In particular, the Proponent has identified increased domestic harvest of moose and waterfowl, ale whitefish, and berries as likely. (Pg. 113)

And,

NCN has identified increased access and harvesting by non-NCN members, and subsequent effects on resource abundance and/or populations, as a key concern related to the Project. Increased access is expected by the Proponent to result in increased utilization of the two existing cabins on the lake and construction of several more cabins on or in the vicinity of the lake and access road. (Pg. 113)

This is of significant concern to the Metis because while the road may be of benefit to NCN because of increased ease of access, this access will decrease opportunities of Metis use of the area.

c.3 Caribou

The proponents have known for a long time that there were going to be effects on woodland caribou:

On August 7, 2004, pursuant to subsection 79(1) of the SARA DFO notified the Minister of the Environment that the Wuskwatim Generation Project was likely to affect woodland caribou, which is a listed species under the SARA. (Pg. 20)

And, 

The Proponent summarizes effects to woodland caribou as negative, short-term, small, and regional during construction, and long-term, small and regional during the operation of the Project. The Proponent estimates that impacts from habitat disturbance, sensory disturbance, access, and accidental events will cause a small loss of caribou habitat, may cause changes to movements and habitat use, and could reduce caribou abundance from mortality related to hunting, collisions, fire or increased predation risk. (Pg. 104)

And,

It is the Proponents opinion that scientific uncertainties concerning access effects with respect to increased mortality due to hunting, predation and disease are manageable through access management, Project planning and monitoring. (Pg. 105)

And,

To address this issue, the Proponent developed a Draft Access Management Plan (AMP, Manitoba Hydro and NCN, (2004) which includes provisions for education and communication, restrictions on use of access road, and restrictions on hunting and firearms. The AMP is discussed in greater detail in Section 7.5.1. The Proponent also noted that, according to NCN Resources Program staff, NCN residents do not generally target caribou when hunting with the exception of occasional harvests by elders who share the animals within the community. As a result, NCN Resource Program staff do not anticipate that additional harvests of caribou by NCN members as a result of the road will be significant. (Pg. 106)

The Proponent estimates the magnitude of negative effects ranges from small to large. The Proponent states that the combined effects of the Project and other potential developments or activities area expected to influence woodland caribou abundance and seasonal movements in the Region, but not in the Sub-region. (Pg. 131)

There are many errors in these statements. 

First, in its report, the MMF found that many Metis Nation members still utilize this area for harvesting of various resources including woodland caribou, even though NCN does not. 

Second, in a harvest use study commissioned by the MMF in 2003, the report found that in the Thompson Region, of 70 Metis harvesters surveyed, on average they harvested 2.8 caribou per hunter per year. In The Pas Region, of 135 harvesters identified, on average they hunted 1.1 caribou per hunter per year.  The MMF submits that because the Metis rely heavily on caribou to feed their families, which will be affected by both Wuskwatim Projects, there will be a significant adverse effect on the Metis Nation, an effect ignored by the proponents.

Third, by opening access to the area for NCN members, while overall beneficial to NCN, this will have negative effects to local caribou populations, and hence Metis use because:

· Increased access will lead to increased caribou mortality hence increasing Metis Nation hunting effort; and,

· The road creation and ownership, proposed harvesting restrictions, including access management plans would infringe Metis use of the area by making it more difficult for Metis to use the area. In fact many Metis said they would be required to find new areas to harvest. 

And fourth, as discussed earlier, the MMF and Metis Nation were never consulted or partook in the creation of access management plans, project planning or monitoring to ensure Metis specific affects would be identified and addressed.

Echoing the concerns the MMF identified in the MMF Wuskwatim Pilot Project Study, Parks Canada states:

With respect to cumulative impacts to woodland caribou Parks Canada noted that the data collected for the EIS provided limited population parameters which are essential baseline data for the ongoing assessment of long-term and cumulative impacts, and that the proposed approach to monitoring the impacts of the project on the species movement around the construction site and access road is insufficient considering the aforementioned issues. (Pg. 132)

And,

Parks Canada considers analysis of cumulative effects a particular concern because woodland caribou are listed as “threatened” under the Species at Risk Act and are very sensitive to anthropogenic landscape disturbances. Surrounding projects and activities of concern identified by Parks Canada include the Wuskwatim Transmission Line, other linear features, and forestry activities. Analysis of cumulative effects and collaborative management of cumulative effects is considered by Parks Canada to be critical to the survival of the woodland caribou in this area. (Pg. 132)

And,

In order to address these concerns, Parks Canada recommends that the Proponents establish a scientific advisory committee, within six months of approvals being granted, composed of representatives of directly affected communities, Manitoba government representatives, scientists and where appropriate, Government of Canada representatives. This committee should assess ongoing impacts of project activities and recommend adaptive management actions. (Pg. 132)

Again, the MMF asserts that there will be significant adverse effects on Metis culture, harvesting and land use as a result of effects of the project on woodland caribou. Additionally, the MMF and the Metis Nation have been omitted from consultations from the start of the projects and will probably be left out of the committees Parks Canada recommends above as well. These management plans, as discussed below, will be fundamentally deficient. 

c.4 Metis Fishing

The MMF Wuskwatim Study reported that a significant amount of Metis use the area, both upstream and downstream from Wuskwatim Falls for fishing for food. Additionally, many Metis had commercial fishing licences on Wuskwatim Lake, however for various reasons, Metis do not commercially fish the area today. However, neither does NCN for either commercial or food purposes. Again Metis fishers will be negatively impacted by environmental effects of the project. The CSR notes that the proponents identified:

… recreational fishing at Wuskwatim Lake is limited by access and is currently negligible. The Proponent indicated that recreational hunting within the RMA is also relatively low compared to other areas northeast and southwest of Thompson. Moose is the principal animal targeted, although a small amount of bear hunting also occurs. Due to difficult access, recreational hunting effort at Wuskwatim Lake is considered negligible by the Proponent. Very little other hunting activity occurs in the RMA.  (Pg. 55)

and,

Increased erosion resulting from stabilization water levels in Wuskwatim Lake near historic highs may impact fish habitat and increase debris inputs as describes in Section 7.1.4. The Proponent reported that NCN fishers expect that the increased levels of debris will be mobilized by ice and high water and will have a negative effect on domestic fishing efforts by causing increased levels of debris in nets, and increase difficulty accessing shorelines and securing boats. The proponent also noted that the potential increase in mercury concentrations in some fish species could decrease the demand to harvest fish for domestic consumption. (Pg. 114)

The MMF is also concerned that many of its harvesters identified the reaches downstream of Wuskwatim Falls as being a good fishing area for those coming upstream from Thompson yet the this area will not only be negatively affected by the Project, but because of lack of MMF consultation, it was identified that no one uses the area and hence no mitigative measure will be implemented for this area. The CSR states:

It is the opinion of DFO that this is further supported by the tagging studies conducted by the Proponent which indicated that walleye (Floy tag data), lake whitefish (five of nineteen radiotagged fish) and lake cisco (one of eight radiotagged fish), and likely several other species, moved downstream over Wuskwatim Falls from Reach 1 into the downstream reaches. While numbers are not known, the Proponent also indicated that larval fish drift downstream out of reach 1. (Pg. 47)

And,

DFO notes that newly flooded terrestrial habitat in the Wuskwatim to Taskinigup falls area might not function as high quality habitat until some time after flooding. Similarly, habitat gains from flooding may not achieve expected quality in comparison with lost habitat when possible increases in sedimentation in Reach 2 are considered. The large increase in water depth could also result in harmful alteration of currently productive littoral areas. (Pg. 85)

And,

Historical fishing of the area downstream of Reach 2 (Reach 3) has also been identified by NCN resource users in consultation with DFO and Manitoba Water Stewardship. The Proponent predicts the increased access to Wuskwatim Lake afforded by the Project will result in increased exploitation by fishers from NCN. While the Proponent also suggested lack of safe access is expected to limit exploitation of the fishery resource downstream (Reach 3) in the near future, DFO observes that the Project will afford greater access to this area as well and its long-term potential use is uncertain. (Pg. 94)

And,

Aside from the design features noted by the Proponent that reduce the overall magnitude of expected water level fluctuations for Project operation (low head over high head dam, modified run-of-river operation mode), the Proponent did not identify any additional measures that would mitigate the negative impacts of increased water level fluctuations downstream of the Project. (Pg. 86)

And,

DFO commented that, although habitat losses are expected downstream of the Project, the proposed compensation plan did not contemplate habitat enhancement or restoration measures in the downstream area. However, the Proponent maintains that compensatory works will have greater benefit upstream of the proposed dam, as any downstream habitat enhancement may be negatively affected by the Project operation, and commercial, recreational and domestic fishing effort is expected to be concentrated in Wuskwatim Lake, where access [to NCN members?] is safer and productivity generally thought to be higher. (Pg. 86)

Again, the EIS and CSR ignores the fact that Metis use this area, and combined with the adverse effects identified above, any increase in access by non Metis users will have a significant effect on the Metis that use the area currently.

c.5 Metis Hunting

Again, the MMF Wuskwatim Pilot Project Study found that a number of Metis use the lake and area for waterfowl hunting. The CSR states:

Considering the predicted decline of offshore marsh habitat and offshore peat islands over the long-term, and expected increase in access for hunters to the Wuskwatim Lake area, operation of the Project is expected by the Proponent to have an overall long-term negative effect to water fowl in the Wuskwatim Lake area. Access-related effects, such as opportunistic hunting of waterfowl, are expected to be mitigated through the implementation of an Access Management Plan for the access road. (Pg. 102 – 103)

As noted elsewhere, again any positive significant increase in access to NCN members will have a corresponding negative significant effect on current Metis use of the area.

d. Ongoing Monitoring and Various Management Plans

The CSR notes a whole series of Mitigation, Monitoring and Management plans that will be developed and administered by the proponents:

In response to concerns regarding access management, the Proponent advised that the draft Road Access Management Plan, presented at the CEC hearing (March 2004), was adopted by Manitoba Hydro and NCN. (Pg. 64)

And,

Access management plans are being developed by NCN and Manitoba Hydro to limit potential effects to caribou. (Pg. 65)

And,

In response to requests for Aboriginal community involvement in Environmental Protection Plans, the Proponent notes that an Environmental Protection Plan would be required under the provincial Environment Act Licence if issued.  It will describe the protocol for reporting on monitoring and compliance for the construction and operational phases of the project; and contain project specific environmental protection measures. The Proponent has committed to the involvement of directly affected communities in the development of Environmental Protection Plans. (Pg. 73)

And,

In addition, traditional knowledge will also form a major component of the monitoring program. Information will be collected from NCN Elders and resource harvesters during both the construction and operational phase of the Project. Any changes in the behavior, distribution, or abundance of woodland caribou (as documented through TK) will be recorded and used to design additional monitoring programs if required.  (Pg. 106)

And,

“road access to this part of the NGRMA (Nelson House Resource Management Area) will be managed to support sustainable use of natural resources of the area, protection of natural resources of the area and safety of people and property. This includes the cultural, spiritual and heritage values of the NHRMA, which are very important to NCN”.  (Pg. 116)

And, key features of the draft Access Management Plan include:

· A plan for early, effective and frequent communication and education of NCN leadership and members, other First Nation leadership and members, construction contractors and managers, job referral services, construction employees, neighboring communities, forestry and mining interests, and recreational organizations regarding safety, protection of sensitive species and respect for resources (including cultural resources);

…

· The intent for the access road to be a private road or the equivalent (through purchase of road right-of-way or NCN Treaty Land Entitlement);

· A security gate (staffed 24 hours per day) at the junction with PR 391 to control access to the site during construction;

· Restrictions regarding firearms (including long bows and cross bows) on the Project site during construction;

· Implementation of harvest restrictions along the access road;

· A framework for enforcement and dispute resolution;

· A framework for monitoring and follow-up that includes provision for adaptive management and

· A commitment to develop a long-term access management plan for the period of project operation in consultation with the Nelson House Resource Management Board and the Province of Manitoba. (Pg. 116)

The MMF is very concerned that it has not been consulted nor included in any of these planning activities despite the fact that Metis Nation members use the area and stand to be affected by management plans created and adopted by the proponents. These plans are all fundamentally flawed because of the lack of meaningful and appropriate MMF consultation.

e. Cultural Heritage Sites

As identified in the MMF Wuskwatim report, there is currently no tools or means to determine whether a site is of Metis Nation or Cree Nation origin. Again the proponents have studied the issue from solely a First Nation perspective and will only consult with NCN. The CSR states:

It is anticipated by the Proponent that impacts from erosion and flooding will be mitigated by ongoing Historic Resources Branch mitigation surveys through the Churchill River Diversion Archaeological Program. In addition, the Proponent proposes to strike a Cultural and Heritage Resources Committee prior to the start of construction to manage potential effects on cultural and heritage resources. The Committee will consist of NCN members, a Manitoba Hydro representative (sitting on the Committee to assist in the implementation of management plans developed by the Committee), and other expertise as required. The Committee will manage concerns associated with the impacts to heritage resources, in consultation with NCN Elders. These concerns include: increased access, including impacts to the physical integrity of sites sacred to NCN as well as losses of cultural significance of some sites. A management plan will be developed by the Committee and all cultural and heritage sites will be subject to ongoing mitigation, as required. (pg. 118)

f. Use of NCN Traditional Knowledge in assigning significance

The CSR states that:

The Proponent states that both traditional and scientific knowledge were used in the environmental assessment approach including the evaluation of significance. NCN advises that the First Nation has adopted a community-driven approach that will allow for the utilization of traditional knowledge in monitoring activities and provide for ongoing communications with its members. Proposed monitoring programs to address requirements under both the Fisheries Act and the Environment Act would incorporate both science and traditional knowledge. (Pg. 71)

And,

The Proponent submits that VECs were selected in consultation with NCN Elders and resource harvester during scoping and were used appropriately in the Generation Project EIS. The Proponent further contends that the EIS documents satisfy the requirements of the EIS Guidelines and are consistent with current environmental assessment practice. (Pg. 63)

It is significant to note that Metis Nation Traditional Knowledge was not used in the environmental assessment approach including the selecting of VECs and the evaluation of significance, nor will it be used in monitoring programs. 

g. Metis Exclusion from Impact Benefit Agreements and Adverse Effects Agreement.

Not only have the MMF and the Metis Nation been ignored concerning adequate consultations, but they will also bear the burden of the adverse effects of the projects while accruing no benefits. NCN, the FN proponent stands to receive a significant amount of profits as a 33% owner of the Wuskwatim Generating Station, which could amount to almost $60 million a year in profits once the loan is paid back. In addition to these benefits, NCN is currently negotiating an Adverse Effects Agreement in addition to equity ownership and priority training, employment and contracts on the construction and ongoing mitigation and monitoring. The CSR states:

The Proponent advises that the Manitoba Hydro/NCN Project Development Agreement will include a compensation agreement, which will address adverse effects. NCN advises that it will be considering enhancement opportunities e.g. rehabilitation of areas. (Pg. 72)

And,

DFO agrees that provision of increased access to traditional resource users may counteract some of the negative impacts to access resulting from the CRD identified by resource uses. When consideration is given to the mitigation and monitoring identified in the Draft Aquatic Effects Monitoring Program and the Draft Fish Habitat Compensation Plan submitted to DFO, the Access Management Plan submitted to Manitoba Conservation for their Environment Act Licence, mitigation associated with Manitoba Hydro’s Debris Management Program, and the ongoing dialogue between the Proponent and the resource users, DFO and TC conclude that significant adverse cumulative effects to the harvesting of resources for traditional purposes are not likely.(Pg 134)

Again, as noted elsewhere, the above statement may in fact be accurate for NCN resource users, but is not accurate for Metis Nation resource users.

Recommendations

Canadian Environmental Assessment Agency, in its report to the Minister must relay the gravity of the fundamental flaws that have accumulated in the Wuskwatim Projects because of the lack of MMF and Metis Nation consultation. These flaws are found in the Wuskwatim Projects’ planning stage, the Environmental Impact Statement, the MMF Wuskwatim Pilot Project Study due to lack of time and funding); the Crown Consultations, the Department of Fisheries and Oceans and Transport Canada Comprehensive Study Report. As a result of these fundamental flaws, the fact that the study conducted by the MMF demonstrates significant adverse effects on the Metis Nation, and the subsequent risk the Minister’s decision would be open to, the MMF recommends the following:

1. That the Canadian Environmental Assessment Agency report recommend to the Minister that the matter be referred back to the responsible authority for further study in the case of the Wuskwatim Generation Project, prior to a licence being issued;

2. That the  Canadian Environmental Assessment Agency report recommends to the Minister that the matter be referred to a review panel for further study regarding the Wuskwatim Transmission Project as there was no responsible authority. This also must occur before a licence being issued; and,

3. If the Canadian Environmental Assessment Agency does not recommend 1 and 2 above, then at a minimum, it should recommend that the proponents be directed to implement the recommendations set forth in the MMF Wuskwatim Pilot Project Study prior to a licence being issued.

Thank you

Al Benoit

MMF Senior Policy Advisor

�If this is the major “ask” in this response, then it should be boxed or set apart in some way, so that it cannot be missed.
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