MOSES OKIMAW

BARRISTER & SOLICITOR

Box 45, God’s River, MB

R0B 0N0

October 25, 2006

Gaile Whelan Enns

Manitoba Wildlands

1000-191 Lombard Ave.

Winnipeg, Manitoba

R3B 0X1
Dear Gaile;

RE: WNO PROTOCOL

I have reviewed the above-noted document and the following are my comments.

BACKGROUND
When I first learned of the East Side Planning Initiative(ESPI), I advised Tom Nepetaypo who was then advising the Chiefs from the Keewatin Tribal Council to negotiate terms and conditions for participating in ESPI and document them in a Protocol that would be legally binding. The protocol would be based on understandings and principles. 

I was concerned that at the time Chiefs were getting into an initiative “broad area planning’ that had not been fully explained and understood by them. It was supposed to be “broad area planning” but it seemed to me at that time that such was not the case based on my limited understanding of “broad area planning”. 
The ESPI now known as WNO is in a treaty area and government had not properly consulted the First Nations peoples living there prior to deciding to engage in a pilot project in their treaty land. It certainly did not obtain their consent. It was only in the third year that finally Chiefs decided to engage in negotiating terms and conditions for participating in ESPI. 

PURPOSE

The original purpose was to protect the rights and interests of First Nations peoples through a legally binding protocol based on agreed understandings and principles. The draft protocol has strayed from the original purpose as it is stated in ss. 2.0 and 3.0. The Protocol was supposed to govern activities under the WNO. As it is stated now the Protocol designs activities.

PRINCIPLES
The principles in the original drafts reflected the First Nation perspective including the fact that the population of that area is dominated by First Nations peoples, it is a treaty area, First Nations still having aboriginal rights, constitutional protection. The original and the MOU should be reviewed for principles. The First Nation perspective is not prominent in fact it is diminished. 

The First Nation principles are secondary throughout the document especially in s. 3.0 Principles. For example in s. 3.5 the First Nation perspective should be explicitly stated as a stand alone section instead of being a context for Land Use Plans and Resource Management which is all right. However this perspective should be stated as a guiding principle for First Nation participation in the WNO. The way it is stated this perspective is limited to Land Use Plans and Resource Management and not to the WNO. 

The Principles should reflect the First Nation perspective. These principles should guide First Nation participation in the WNO planning process. They should be stated explicitly in stand alone clauses. 

IS IT A PROTOCOL OR PLANNING PROCESS?

This draft proposes a planning process s. 5.1 rather than a protocol that documents understandings between the First Nations and government on First Nation participation in WNO based on principles. The purpose of which is to protect the interests of First Nation peoples. 

LAND USE PLANS

This was a principle including a provision that the province would provide funding. In addition land use plans were to be developed as part of the WNO not because of a protocol. 
RESOURCE MANAGEMENT AGREEMENTS

Some First Nations were intending to negotiate agreements on managing their lands regardless of the WNO. These agreements would be based on First Nation jurisdiction. Thus the importance of a principle stating the First Nation perspective on land,  jurisdiction and treaties. The negotiations of these agreements would be part of the WNO. Resource sharing in accordance with the treaties rather than management should be the guiding principle for the WNO. 

CONSULTATION

The law is that the province has a legal duty to consult First Nations when its decisions might affect their interests. A third party does not have a legal duty to consult. There is no explicitly stated principle of consultation and there is no consultation in place. In the original there was a stated principle and a separate consultation process was recommended. The language on consultation is not principled. 

The province has to consult when it issues a permit, license, renewals or the like. If consent is required it has to obtain that consent prior to issuing a permit or license. It cannot delegate its duties to a third party. 

CONSENT

As stated above consultation might include consent. However it is the province that has to obtain that consent as part of its legal duty. Under this draft the province delegates its legal duty to a third party. As mentioned previously there is no consultation process in place. 

INFORMATION

First Nation ownership of information was a stated principle in the original draft and was to be managed in accordance with an agreement negotiated either with the government or a proponent or seeker of information. Ownership is not a principle in the draft but obligates First Nations to share information with the province without any parameters.

PROVINCIAL LEGISLATION AND REGULATORY PROCESSES

Provincial legislation is to be paramount as reflected in ss. 4.1.5., 4.4.6, 5.5(second bullet), 5.7.5, 5.7.6, 5.15.2, 5.18.2, 5.18.2, 5.22, 8.4. Regulatory processes will also be paramount as reflected in s. 5.12.2, 5.24.
The legislation and regulatory processes might not be consistent with First Nations perspectives or interests. The Chiefs never as I recall agreed that the ESPI or WNO would be under existing legislation. In fact legislation would be adapted to accommodate the WNO. 

These are my thoughts on Protocol version 22. It certainly has evolved dramatically from the original. 

Sincerely,

Moses Okimaw
