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INTRODUCTION

In the Accord that the Province of Manitoba and the Wabanong Nakaygum Okimawin (WNO) First Nations signed in April 2007, the parties agreed to enter into negotiations to set up four regional resource management boards (RRMB). The purpose of these boards is to ensure that First Nations communities are involved in decision making throughout the land use planning process. 

The Accord further states that the province will develop regulations with First Nation governments’ participation and approval pursuant to existing planning legislation to assist with the implementation of the Accord, the RRMBs and traditional area land use planning (TALUP). 

To date a team consisting of the Executive Director of the WNO Secretariat and the Co-Chair of WNO have traveled to communities within the planning area and met with First Nation Councils. The Secretariat has held one informational meeting with First Nation community representatives about regional resource management boards.

The WNO Secretariat distributed Article 5 of the Norway House Cree Nation Master Implementation Agreement. This Agreement implements the Northern Flood Agreement (NFA) and the Article adopts integrated land and resource management and sets up the Norway House Resource Management Board. 


EXISTING DECISION MAKING CONTEXT 

In the current constitutional regime lands and most resources fall under provincial jurisdiction. The provincial government sets the rules for use, manages the resources upon and underneath the land. It collects the royalties and taxes from their exploitation. The position of the province is that it owns the land within its jurisdiction. It sees no role for any other jurisdiction other than First Nations within reserves and federal government for Indian reserves, fisheries, migratory birds and navigable waters.   

The province relies on the ‘cede, surrender, release and forever yield’ and ‘taking up’ clauses of the treaties. The Natural Resources Transfer Act of 1930 transferred crown lands to the province.
The province has exercised its jurisdiction by passing various pieces of legislation respecting the environment, lands, planning, resources and waters. The province has set up Ministries, departments and bureaucracies to implement its various legislative mandates. Each Minister is accountable for its respective responsibility. The province through its various structures makes the final decisions. 

Within this, the First Nations have very limited authority within the reserves.  However their rights are protected by s. 35 of the Canadian Constitution which acts as a constraint on the exercise of provincial and federal powers. 
According to the Manitoba - WNO Accord the province will develop regulations within existing legislation to assist in the implementation of the RMBs.

FIRST NATION PERSPECTIVE

First Nations peoples believe that they “own” the land and that they were put on the land to be the stewards. They may use the land but in a way that does not harm it. (Sustainable Development)  The land sustains the people and the people have to make sure the land is able to keep sustaining them. Ownership means that it belongs to everyone and everyone has access to it. No one individual or group is entitled to more or less use of the land. Some Elders have said that people belong to the land in the sense that the land is made up of everything including people. Everything includes the earthen part, the trees, plants, rock, minerals, animals, birds, fish, water, air and people. 

The treaties were made to share the land with the strangers who were coming onto the land and using it. As no one “owns” the lands there is nothing to give up. One can not give what one does not have or own in the sense that Canadians understand ownership to be. 
In other words in the First Nation perspective there is no such thing as Crown lands, fee simple or exclusive federal/provincial jurisdiction. 

THE REGIONAL CONTEXT

Within this context then the First Nations and the province will negotiate First Nation involvement in the decision making respecting use of the traditional land in the region.

THE NORWAY HOUSE RESOURCE MANAGEMENT BOARD

I have not reviewed the rest of the NFA and did not speak to anyone from Norway House on how Article 5 is implemented in practice. I am merely reviewing the paper content of Article 5. This agreement predates our Constitution, and its clear inclusion of aboriginal rights. Since the Secretariat distributed it to Chiefs I surmise that is what the government has in mind. It is an indication of what level of involvement the Chiefs and their communities can expect. 

The Chiefs have not yet indicated explicitly what level of involvement they wish to have. The Accord they signed with the province speaks of a relationship that is on a government to government basis. 

THE STATUS OF THE PARTIES

The NFA was signed by Canada, the Province of Manitoba, Manitoba Hydro, and the Norway House Cree Nation (NHCN). The status of Canada and Manitoba is clear. They have their own spheres of jurisdiction according to the Canadian Constitution. NHCN is a Band Council constituted by the Indian Act with delegated powers from the Minister of Indian and Northern Affairs Canada. 

Section 5.2 says that integrated land use and resource management is to be achieved by the coordinated application of NHCN and Manitoba “authority”. The Chief and Council on behalf of NHCN and Manitoba each designate the land shown in a schedule as the management area “within its respective authority and powers”. Section 5.6.6 says that in adopting a plan each of NHCN and Manitoba shall promptly take all steps within its “jurisdiction” to give the plan effect. Section 5.8.1 says that nothing in Article 5 shall derogate from any “authority” of NHCN, Manitoba or Canada each within its respective “jurisdiction” over the resources in the management area. 

The authority and power of NHCN for this board, comes from the Indian Act and is restricted to reserve land. Its ‘respective’ authority, power and jurisdiction is within the reserve. Yet NHCN is very limited within the reserve in every area, including managing land. NHCN does not have the authority and power to designate land outside the reserve as stated in Article 5. NHCN does not have jurisdiction as jurisdiction is understood within the current Canadian constitutional framework. It only has delegated powers. 

Are Canada and Manitoba recognizing the inherent right of NHCN to self-government? Is the province relinquishing its legislative mandate, ministerial accountability without changing its legislation or an agreement? 

It would seem according to the wording of Article 5 that Canada and Manitoba recognize NHCN as an equal with its own jurisdiction over natural resources. 

DECISION MAKING 

NHCN and Manitoba jointly approve the management plan that the Board has developed and recommends. Their decision is final. Although the Board’s mandate is very limited it would seem again that NHCN is an equal to Manitoba. Manitoba recognizes that NHCN may make decisions on matters over which it has exclusive jurisdiction. 
This is an issue that Manitoba and First Nations will have to discuss and agree on more clearly than Article 5 indicates. If the promise of involvement of First Nation is to mean anything the province will have to recognize the First Nations as their equal and change its legislation accordingly. 

As stated previously, the province with the participation and approval of First Nations, develop regulations within existing legislation. How is Ministerial accountability and First Nation approval to be reconciled? How will approval of language, as per the 2007 Accord, by First Nations be achieved?
MANDATE OF THE RMA BOARD

(Under Article 5 of the Norway House Master Implementation Agreement)

The main function of the RMA Board is to promote “integrated” land use and resource management. To do so it will:

· examine, study and review resources and their use including the nature and extent of fish and wildlife and their environment. 

· monitor activities within the management area

· propose research topics

· prepare communication strategies

· consult with any person 

· develop and recommend land use and resource management plans

· carry out other activities assigned to it by NHCN and Manitoba.

The resource management plans will include:

· measures to enhance and preserve areas of significant Fish (emphasis in Article 5 text) and wildlife populations and their environment;

· methods of harvesting;

· health and safety considerations;

· procedures for the assignment or re-assignment of new, vacant or under-utilized traplines, fishery quotas and wild rice leases;

· enforcement considerations;

· protecting, conserving and enhancing Resources and their environment, including areas of ecological, cultural or historical significance;

· prescribing and monitoring levels of use;

· establishing and allocations for domestic, commercial and recreational uses of Resources by lease, permit, quotas or otherwise;

· resolving conflicts related to the use of Resources;

· sustainable development of Resources; and

· proposing a role for the Norway House Resource Management Board in the implementation of the plan.

The land use plans will include:

· zoning lands;

· prescribing areas of land or bodies of water for purpose of regulating use and activities thereon;

· prescribing and regulating land uses;

· establishing administrative arrangements for the construction or occupation of cabins or shelters;

· recognizing and preserving areas of ecological, cultural or historical significance;

· resolving conflicting uses of land; and 

· proposing a role for the Norway House Resource management Board in the implementation of the plan.

Even though the First Nations people have priority rights the Boards must balance the rights of all users, according to Article 5.

The plans must comply with provincial legislation and do not apply if they conflict with local municipal plans. The local municipalities are not included as parties to the agreement. This means that the Board must coordinate planning with provincial legislation and local municipalities even though Article 5 says that land use and resource management is to be achieved by coordinated application of NHCN and Manitoba authority. The province does not have to change its legislation and municipalities do not have to change their plans. This maybe a problem if the province and municipalities do not follow an integrated approach, make use of traditional knowledge or recognize First Nation priority rights in their plans.

Even though NHCN and Manitoba are equals in the decision making process, the province does not have to change its legislation to accommodate the agreement.  
The land use plans must comply with provincial legislation and not conflict with effective municipal plans.

The resources specifically mentioned are fish, wildlife, wild rice and water. Mining and forestry are not specifically mentioned. However the environment of fish and wildlife are included. The environment of fish is water and the environment of wildlife is the forest, plants and air. The Board then would make recommendations on any and all activity that would impact on the environment of the resources.  
The mandate of the Board over resources is all inclusive but the plans are subject to provincial law and local municipal plans. The terms of Article Five do not require the province to change its existing legislation or its planning approach to the integrated approach. 

MEMBERSHIP 

NHCN and Manitoba each appoint four members. There always has to be an equal number of members.  The chairperson is from among the NHCN members and still has a vote as a member only. A quorum consists of three members each from NHCN and Manitoba. The Board will establish its rules and procedures. Decisions are made by consensus unless a member asks for a vote in which case decisions are made by a majority of those present. An equal number of NHCN and Manitoba members must be present during a vote. 

I have not reviewed the rules and procedures. Presumably nothing goes forward if there is a tie. Each party can veto the wishes of the other. However this does not really help NHCN since the plans have to comply with provincial legislation and local municipal plans. 

COSTS AND TECHNICAL ASSISTANCE

The Board will submit a budget each year which NHCN and Manitoba will approve. The Board will identify how much each party will contribute to the budget but each party will jointly determine its share. 

The Board will coordinate its programs with Manitoba programs and draw technical support and assistance from Manitoba. 

Again this will be a problem if the Board’s planning approach is not consistent with the provincial approach which currently does not adopt the integrated approach. It is a mistake to rely wholly on the existing bureaucracy.  

REVENUE SHARING

This is explicitly excluded from the Article. I do not know if it is dealt with in other parts of the NFA. 

Traditionally involvement of First Nations in resource management is usually for ecological purposes only and not for benefits from resource exploitation. First Nations should consider expanding and including benefits from resource exploitation in their arrangements. 

CONSULTATION
Article 5.7.1 says that before plans are approved the Board shall hold one or more public meetings to obtain the views of interested parties in a manner as it determines to be appropriate. The Board has to give 30 days notice and send the plans to Hydro, First Nations, municipalities within the management area, any board or group Manitoba wishes to be notified and other users or business which may have an interest.  
The Article goes on to say that Manitoba and NHCN will make “reasonable efforts” that the Board consults. 

Manitoba has a legal duty to consult and accommodate First Nations. It will have to do so on its own before approving the plans. The NHCN Council has its own duty to consult its people. One or two public meetings, 30 day notices or lumping First Nations with other interested parties does not comply with court decisions on proper consultations with First Nations peoples or other aboriginal peoples. Reasonable efforts will not do. 

CONCLUSION

Involvement of First Nations in resource management is a field on its own. There are experts, books, institutes, theses on the subject. Arrangements are varied as there are natural resources which can be on a specific resource or multiple resources. An arrangement can be within a land claims, self-government agreement or it can be stand alone. 

Involvement can be at different levels from mere information to equal decision making. The responsibilities can be tremendous on First Nations who have meager capacities. The negotiations can be difficult and involvement meaningless especially if the province does not want to change its perspectives or constitutional status and mandate. 

Within proper and well thought out arrangements First Nations can benefit tremendously from involvement in resource management. 
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