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The Chiefs of First Nations within the east side of Lake Winnipeg planning area and the government of the Province of Manitoba signed an accord on April 2, 2007 respecting First Nation participation in the broad area planning initiative. The process has been ongoing since the government announced it would initiate broad area planning on the east side of Lake Winnipeg as a pilot for broad area planning for the province on August 9, 2000. The announcement was made pursuant to the COSDI report which recommended among other things the implementation of sustainable development including the creation of broad area plans in the province. 

Despite the COSDI recommendation that government consult First Nation and Aboriginal peoples, the province did not consult First Nations or other aboriginal peoples prior to making plans to embark on broad area planning for the area. At the time existing case law on consultation was expanding to include prior notice of government intentions that might impact First Nation rights and interests. A three person task force traveled to the communities including First Nation communities within the proposed planning area to obtain comments and views on the process after the announcement. The government gave the general public, environmental groups, First Nations and aboriginal peoples 30 days to comment on the task force report. Requests for more time were ignored. 

A process for First Nation participation was initiated. Due to concerns about adequate protection for treaty and aboriginal rights in First Nation participation in large area land use planning, the Chiefs initiated discussions in June 2003 on an agreement that would contain terms and conditions for First Nation participation in the planning process. These discussions produced a Protocol that was not signed and was abandoned. The government and First Nations renewed discussions that culminated in the Accord that the government and some First Nations signed on April 2, 2007. 

At the beginning the purpose was to obtain government agreement on and recognition of certain principles that would guide it in their relations with First Nations during the planning and implementation process. The principles would also ensure that First Nation participation is without prejudice to treaty and aboriginal rights.  

The Accord contains principles that are important and dear to First Nations peoples. Getting a government of any stripe to agree to these principles is an achievement. The province of Manitoba has agreed that the First Nations have a right to self-government by agreeing to relate with First Nations on a government to government basis. The parties will develop and give meaning to this relationship for the planning process. Historically and originally this government to government relationship is not new at all. The treaties are a product of this historical and original relationship. It has been diminished over the years as settlement grew and overwhelmed the First Nations and the governments over the years assumed power over the First Nations. The “new” aspect is to restore and reinvigorate the historical and original relationship.  

The Accord “confirms” that the parties have agreed to develop this new relationship. Is there a separate agreement? The process for developing this new relationship is not defined in the Accord. It is not clear if the new relationship will include shared decision making and not leave the final decisions to the Manitoba government. Will the new relationship include agreements on power sharing or division of powers? The process to develop this new relationship will presumably iron out these and other issues of government to government relations. 

Will the WNO process continue until the new relationship is developed or continue while it is being developed? Will decisions be made taking into account the commitment to a new relationship? Will shared decision making be implemented right away? 

If the new relationship is a commitment to negotiating power sharing between Manitoba and WNO First Nations this will be a first in Canada. 

The inclusion of consultation in the development of the new relationship is not new since the courts have placed a legal duty to consult on the province. What will be new is that the First Nations and the Manitoba government will develop jointly a consultation process. Hopefully the government will not go ahead and draft a consultation process for First Nations to review. The new relationship dictates that the drafting of the consultation process will be done jointly at first instance. This will also be a first since any province (B.C.) that has developed a consultation policy has done so unilaterally based on their own interpretation of case law and government obligations to First Nations. Again the process to develop the consultation process is not defined in the Accord. 

The new relationship will also include development of principles of land and resource co-management and benefit sharing. Does this mean principles only or binding agreements on land and resource co-management and benefit sharing? Does this mean that there will be separate agreements on co-management and benefit sharing? The new relationship will dictate that co-management will not leave real power in the hands of the provincial government. Co-management will have to be different from existing regimes which are mostly advisory in nature and leave the final decision making in the hands of the federal or provincial governments. Co-management will have to be consistent with any agreement on power sharing or division of powers made pursuant to the new relationship.

Elders would say that all this is nothing new but is consistent with the original relationship and the treaties.  

Usually land planning for First Nations especially to INAC is confined to reserve lands. The Accord recognizes that land planning includes traditional use areas. In some cases developments occur in lands outside but near reserve or traditional lands in which case First Nations should include these developments in their land use plans. Indeed the duty to consult includes the duty to include First Nations in the plans even if the plans will be implemented outside but near First Nations lands. 

The Accord does not state explicitly that it is legally binding on the parties. However the treaties are binding on the province. Section 35 is binding on the province. The duty to consult is a legal duty. The courts have said that the source of the duty is the honor of the Crown. The province cannot ignore case law even though it might be from another jurisdiction. The honor of the Crown is at stake in this non-binding agreement. 

The Agreements on a new relationship, lands and resource co-management and benefit sharing will assuredly be binding. 

The Accord does not have a consent clause whereby First Nations would have a veto over decisions. The courts have outlined a consultation process ranging from mere discussion to consent especially if a province passes legislation on hunting rights. The consultation process which the parties will develop as part of the new relationship will have to deal with the issue of consent. Consent raises issues one of which is if a First Nation may veto a decision if another First Nation in the same area benefits. Should one First Nation frustrate the desires of others? Another issue is should a First Nation veto a decision which is clearly in the public interest or in the interest of a First Nation that is either in or not in the planning area?  

Consent is an issue that is both internal to First Nations and external in respect of the province and the general public. 

The process in the Accord is not really a process. It merely outlines some activities that the parties commit to undertake all of which were referred to in the status report. How the parties decided on these activities is not clear. It is not certain if these activities were ever discussed at a meeting either at the Chiefs Council or at a joint meeting. A cynic would say that these are carrots. 

It is curious that the Accord states that the principles will guide the land use plans which the First Nations will develop. (3.1) Why is it that it is now the First Nations that need guidance. The Accord clearly states that the parties will abide by the principles. 

The province will allocate $500,000.00 for land use planning. If the amount is to be allocated equally to each First Nation each will get $31,000.00. An amount hardly enough to pay for a consultant to develop a land use planning proposal as one Councillor has commented. To be fair the Accord states that the contribution is not limited to $500,000.00. The government will also provide continued resources for technical and secretariat support. 

One of the requirements for reasonable accommodation and adequate consultation is that the First Nations have access to adequate and independent advice. The Secretariat needs to be independent of government. It does not have the technical skills and support First Nations need to participate meaningfully and make informed decisions. This is especially so at the executive level of the Secretariat. The government will have to fund adequately the technical support necessary to enable First Nations to make informed decisions. 

The Elders say that the spirit and intent of the treaties is to share the land as opposed to “cede, yield and forever surrender”. Management seems to be more prominent in the Accord rather than resource sharing although there is reference to “benefit sharing”. First Nations will have to seek clarification and make resource sharing a priority. Resource sharing rather than co-management will be more consistent with a new relationship.  Dave Courchene the first President of the Manitoba Indian Brotherhood used the phrase “resource equity” which he thought was the true spirit and intent of the treaties. 

Among all the areas contemplated in this Accord such as Traditional Land use planning, Resource Management Areas, whatever happened to broad area planning?  How will the WNO develop a broad area plan or broad area plans? 

A lot of issues can be raised about this Accord now but all these issues will be the subject of the different processes contemplated or arising out of the Accord such as the development of a consultation process, traditional land use plans, negotiations to set up resource management areas, negotiations on co-resource and benefit sharing, legislation to enact land use plans and regulations pursuant to existing planning legislation. Existing legislation and review processes will have to be reviewed in light of the principles and the duty to consult and accommodate. The over arching process will be the development of the new relationship. All of which will be guided by the principles of course.  
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