Presentation to the Standing Committee of the Manitoba Legislature dealing with Bill 22 (The Water Protection) – September 13, 2004

Honorable members of this committee, I thank you for the opportunity in allowing me to make a brief comment on this proposed legislation. My name is Glen Koroluk and I am here as a private citizen. I have been involved with various environmental NGO’s in Manitoba for the past 15 years. My areas of interest and work have included, water, waste management, forestry, agriculture and environmental assessment, law and policy.

My first personal comment on Bill 22 is that I support it’s general intent - but I do have some specific concerns with it as well as some detailed suggestions on the wording of the legislation. I realize that the bulk of this legislation will be contained within the regulations so I am hopeful that proper and adequate consultation will occur in the development of these regulations. 

A)  General Concerns

1) I view Bill 22 as somewhat undemocratic as:

· it allows minimal opportunity for public involvement and input into decision-making;

· the cabinet and ministerial discretion in Bill 22 is over bearing; and,

· minimal authority and power is relinquished by the government to the proposed Water Council and watershed authorities. 

2) Bill 22 is enabling legislation, however no responsibility or democratic accountability is placed in the hands of government to proceed to develop regulations to protect our water. There is minimal transparency in Bill 22 and decisions to develop regulations will therefore be politically motivated and not based on science and the need to protect the environment and human health.

3) While Bill 22 does allow for the establishment of a Water Stewardship Fund, there has been no indication to date that new resources (both human and financial), will be allocated to water stewardship programs and specifically to the newly formed Ministry of Water Stewardship.

4) Many of the regulatory initiatives offered by Bill 22 are not new and could have been carried out by this government and past governments by exercising the broad regulatory making provisions of the Environment Act of 1988 and the Conservation Districts Act of 1976. This gives me a certain degree of skepticism as to whether this government, past governments and future governments are truly concerned about balancing our environmental, social and economic goals.

B)  Suggestions to Alleviate Concerns
1) Bill 22 can be made democratic by offering more opportunities for public input and participation by:

· (Sections 19 to 23) - Changing the structure, make-up, duties and powers of the Water Council which would create an independent body free of political interference and patronage. As it stands now, the Water Council candidacies are only held at the pleasure of the Lieutenant Governor in Council. Since they have no security of tenure and may be dismissed at the pleasure of the government of the day, if advice or decisions are made which is not keeping with government policy, the independence of the Water Council will be highly questionable.

· The Water Council membership must include those who have the expertise and background required of Bill 22. The tenure should be fixed, membership should consist of various interests in Manitoba that are both regional and reflective of different levels of government (local, provincial, federal and first nation). A certain number of members may be appointed by government, while other members should be appointed by the various interests in Manitoba and selected by their peers. (ie, a combination of the Alberta Water Council and the Manitoba Multi-material Stewardship Board). Consideration should be given to its size, as not to make it too onerous to operate.

· Likewise, a similar process for establishing the Water Council can be utilized for the establishment of a watershed planning authority, whereby a regulation can be developed to give the Water Council the power to create and select the membership of a water planning authority.

· (Sections 12 – 17) - Consultation and development for a watershed management plan – In these sections, the public must be guaranteed more than one public meeting in the development of a plan. The public involvement program should be vastly expanded to: provide notification to the public on the intent to create a plan; provide opportunity for the public to develop the terms of reference; and, define timelines for public involvement and input. The public must be allowed to comment on the draft plan and must also have the ability to appeal a plan or components of a plan if there is an injustice. The public should also be given the opportunity to apply for board membership on a local watershed authority based on a citizens experience, local knowledge and expertise.

· Public access to information must be vastly improved in Bill 22. A water registry must be made available to the public to house information such as MWQSOG’s, water quality zones, water quality data, water reports, investigations carried out by the Water Council, watershed management plans and notices of shortages of water. 

· Citizens should also be given the right to prosecute (Similar to the provision offered by the federal Fisheries Act).

· (Section 30 – 31) -Whistle Blower Protection – This section offers any person protection for reporting a violation, however, this section does not allow the public the right for an investigation to proceed if a legitimate violation has occurred. As a minimum, the legislation should create a transparent public process to respond to persons reporting violations.

Bill 22 can also be made more democratic by providing power and authority to the Water Council and watershed authorities.

· The Water Council should have the power to provide assistance in regulation development; report annually to legislature; investigate important water matters (with powers of the Evidence Act); approve watershed management plans; establish watershed authorities, through a terms of reference; and, have the ability to hear appeals on decisions.

· As it stands now, a watershed planning authority has no real power delegated to it, unless a conservation district, a board of a planning district or a council of a municipality has been designated as an authority by the government. It has been shown in Minnesota that, in order for a watershed planning authority to be successful, it must have the capability to permit some water-related activities and to raise money through taxes or fees. The boundaries of the watershed must be based on hydrology and be at the watershed scale. They must also be able to assist in data collection in partnership with higher levels of government.

2) Suggestions to improve government transparency, democratic accountability and responsibility.

· timelines to develop certain regulations must be established in the Act, based on high priority issues (ie, reducing nutrient inputs into our waterways, establishing MWQSOG’s, creating water quality management zones, protecting drinking water, developing watershed plans)

· The Water Protection Act should have a public review period built into it to determine its effectiveness. Consideration should be given to establishing goals and targets.

· As mentioned earlier, the Water Council should be given powers of investigation or, the current government should adhere to it’s 1999 election promise and create an environment (or sustainable development) auditor.

· Regulatory development must be open and transparent (A good example – Multi-material Stewardship Regulation Development and Implementation Committee)

3) Without new financial and human resources, the Water Protection Act will merely become a piece of paper that collects dust, much like other underutilized environmental legislation in Manitoba such as the Energy Act, the Sustainable Development Act, the Contaminated Sites Remediation Act, and numerous sections of the Environment Act. Indication of limited resources in the department is quite evident by the amount of time it has taken to develop the nutrient management strategy, an instream flow on the Assiniboine River, and the backlog that exists in water licensing. Manitoba’s own Water Strategy identifies some of the problems and points out that, “The knowledge and management of ground water resources is incomplete. Comprehensive hydrological and ground water supply data is incomplete. Our understanding of the long-term impacts of development, including upstream development, on water supply, needs to improve. Our understanding of the effects of climate change on our water supply needs to improve.”  

The Clean Environment Commission recently recommended that,  “Current environmental research and monitoring programs by the City of Winnipeg, Manitoba Conservation and Fisheries and Oceans Canada do not appear to be adequate for the long-term protection and management of the Red and Assiniboine rivers and Lake Winnipeg…Additional funding is necessary to support this initiative.”

Some suggestions to collect more money:

· Make the polluter pay (pollution charges or input charges)

· Charge royalties on water usage or depletion charges.

· Increase permit fees that are reflective of their cost of service.

· Increase fines for environmental infractions.

· Lobby for more environmental infrastructure funding from the federal government and allocate it for pollution abatement technologies.

· Introduce development fees reflective of the true cost of development.

· Tap into existing funding programs such as the APF.

· Stop subsidizing unsustainable development.

· Tax unsustainable development.

· Stop giving corporations and higher income earners tax reductions in the name of protecting Manitoba’s competitive edge.

· Drop the “no new tax” mentality at budget time.

C) Questions for Clarification (answers that I don’t have)

1) How does the minister address water shortages? The Water Rights Act currently says that whoever was first in time in obtaining a water rights license, has the first in right of using the allocation. To alleviate this problem I suggest that the Water Rights Act be amended which would allocate water based on priority of use, in-stream flow and shared responsibilities.

2) How does watershed planning occur in the capital region which consists of 5 watersheds and over 700,000 citizens? Consequential amendments may be required for the Winnipeg Charter Act and Plan Winnipeg.

3) The Big Picture - How are downstream and upstream watershed plans integrated with each other to provide a Basin approach in dealing with water issues?

4) How will conservation districts designated as water authorities be required to implement watershed management plans? The Water Protection Act currently does not require any consequential amendments to the Conservation Districts Act.

5) Will existing developments defined under the Environment Act be required to meet any newly established MWQSOG’s? or be subject to regulation under the creation of water quality management zones? (What about the numerous grand-fathered developments in operation in Manitoba that do not have an existing environmental license?

6) Is a watershed management plan enforceable and who will be enforcing, monitoring and evaluating it?

D) Minor Suggestions for Bill 22
· Definitions - Section 1(1) – “water body” should include drainage ditch.

· Purpose of the Act – Section 2 - include a clause that recognizes the precautionary principle in decision-making.

· Water quality standards, objectives and guidelines – Section 3(1) – allow for the adoption of standards developed by the CCME.

· Communication of serious water shortage – Section 7(3) – appropriate means should be better defined, ie  - placed in the public registry, communicated as a new release, placed in local papers, etc.

· Considerations in preparing a plan – Section 10 – “…a water planning authority must consider the following:” I suggest that Sections 10(a), 10(b) and 10(f) that follow this section be moved into Section 11(1)(b) and be made mandatory in a plan. I also suggest that the word “some” in Section 11(1)(b) be deleted from this clause to ensure consistency in the content of all plans. I suggest that other considerations by an authority for preparing a plan can include: cummulative impacts; impacts to downstream users (or watersheds); instream flow; and existing water management plans (ie, aquifer management plan, conservation district scheme).

THANK YOU FOR YOUR TIME.
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