
  

  

 

MANITOBA CLEAN ENVIRONMENT COMMISSION 

 

 

IN THE MATTER OF: 

KEEYASK GENERATION PROJECT 

 

 

NOTICE OF MOTION 
BY PEGUIS FIRST NATION, PARTICIPANT 

 

 
 

 
 

 
 
 
 
Olthuis Kleer Townshend LLP 
Cathy Guirguis, Barrister and Solicitor 
Email:  cguirguis@oktlaw.com 
Tel:   (416) 981‐9347 
Fax:  (416) 981‐9350   
 
Address for Service: 
565‐167 Lombard Avenue 
Winnipeg, Manitoba 

  



- 2 - 

  

 
MANITOBA CLEAN ENVIRONMENT COMMISSION 

 
IN THE MATTER OF: 

KEEYASK GENERATION PROJECT 
 
 

NOTICE OF MOTION 
 

The Participant, Peguis First Nation, will make a motion before the panel of the Manitoba Clean 

Environment Commission on a date as soon after September 9, 2013 as the Commission finds 

appropriate. The Participant, Peguis First Nation, asks that the motion be heard orally. 

THE MOTION IS FOR:  
 

(a) An adjournment of the commencement of the Clean Environment Commission’s 

(“CEC”) public hearings in connection with the Keeyask Generation Project (“the 

Project”) until completion of an independent and comprehensive regional 

cumulative effects assessment (“RCEA”) of the impacts of hydro development on 

the Nelson River and Churchill River Watersheds, and the result of this study are 

integrated into the Environmental Impact Statement (“EIS”); or   

(b) In the alternative, a scheduled adjournment of the final arguments before the CEC 

regarding the Project until completion of an independent and comprehensive 

RCEA of the impacts of hydro development on the Nelson River and Churchill 

River Watersheds, so that the results of this study can be integrated into the final 

evidence and arguments of all Parties; or 
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THE GROUNDS FOR THE MOTION ARE:  
 

THE CEC HAS JURISDICTION OVER ITS OWN PROCEDURES, INCLUDING 
ADJOURNMENT  

1. The Environment Act (“Act”), section 6(8), confirms the authority of the CEC to make 

rules governing its procedure.   

(a) The CEC has done this by creating the Process Guidelines Respecting Public 

Hearings (“Guidelines”). 

Environment Act, Section 6(8) 

Guidelines, Section 2.08 

(b) Sections 2.08, 3.21 and 3.22 of the Guidelines specifically contemplate the ability 

of the CEC to delay the commencement of hearings, adjourn, suspend hearings, or 

extend time in order to receive relevant information and documents.  

2. The Supreme Court, in  Prassad v. Canada, confirmed the ability of tribunals to control 

their own procedures provided they comply with rules of fairness, and has found that 

adjournment of proceedings is “very much in their discretion”. 

3. The CEC itself has, in previous proceedings including during the public hearings on the 

Bipole III Transmission Project, interpreted the Act and Guidelines as authority for the 

CEC to consider motions to adjourn proceedings. 
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ADJOURNMENT SHOULD BE ALLOWED WHERE NECESSARY FOR 
PROCEDURAL FAIRNESS 

4. Although adjournment is a discretionary procedural remedy – there is no right to an 

adjournment – it should be allowed where necessary for procedural fairness.  

(a) The basic question governing whether adjournment is an appropriate remedy is:  

Is an adjournment necessary in order to ensure procedural fairness? In other 

words, is adjournment necessary so that the parties have a reasonable opportunity 

in all the circumstances to present proofs and arguments to the decision-maker, 

and to answer the opposing case? 

(b) A tribunal’s choice of date for a hearing should prevail unless a party 

demonstrates that proceeding would result in a denial of procedural fairness. 

5. A tribunal’s failure to conduct proceedings in a way which allows parties to procure or 

produce relevant evidence can be found to be a breach of procedural fairness. 

PEGUIS FIRST NATION IS AN AFFECTED PARTY 

6. The Participant Peguis First Nation (“Peguis”) is a First Nation and has the capacity of an 

Indian Band within the meaning of the Indian Act.  

7. The Project will affect Peguis’ Aboriginal rights, treaty rights and Aboriginal title. 

(a) The people of Peguis are signatories of Treaty 1, and have Aboriginal and treaty 

rights throughout Treaty 1 territory, including at the present-day location of the 

Peguis Reserve and in previous habitation sites in the Treaty 1 area.  
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(b) The people of Peguis also have unextinguished Aboriginal rights and title rights in 

lands outside of the Treaty 1 territory, including lands upon which the Keeyask 

Generation Project will be situated, as the provisions of Treaty 1 did not include a 

surrender of lands or rights outside of the Treaty 1 area. 

8.  Peguis is situated upstream from the Project. 

(a) Peguis will be affected by changes in water flows and levels as a result of the 

Project, and in particular will be affected by how the Project influences variable 

water levels and flows in Lake Winnipeg and surrounding watersheds.  

(b) Peguis is already affected by variable water flows and levels created in Lake 

Winnipeg and surrounding watersheds as a result of numerous existing hydro and 

other projects both upstream and downstream from Lake Winnipeg. 

THERE IS AN IDENTIFIED NEED FOR CUMULATIVE EFFECTS ASSESSMENT 

9. In its June 2013 Report on the Bipole III Transmission Project (the “Bipole III Report”), 

the CEC recommended to the Minister that a RCEA of all projects and associated 

infrastructure in the Nelson River sub-watershed should be “undertaken prior to the 

licensing of any additional projects the Nelson River sub-watershed after the Bipole  III 

Project.”  

10. This is not the first time that the CEC has called for and identified the need for a more 

comprehensive review of a number of developments, and the effects they have 

cumulatively in order to enable proper assessment of impacts. For example, the CEC 

recommended and stated the following in its Report on the Wuskwatim Generation and 

Transmission Projects (the “Wuskwatim Report”):  
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The application for the approval of final licences for Churchill River 
Diversion, Augmented Flow Program and Lake Winnipeg Regulation 
should include a review of the terms and conditions, an operations review 
and any required environmental impact assessments. Clear guidelines 
should be developed with respect to what constitutes conformance to 
and/or violation of the terms of licences. 

The Projects and other future developments provide an opportunity to 
address the effects of past projects and provide for sustainable 
hydroelectric developments along the Churchill, Burntwood and Nelson 
rivers that benefit First Nations, other Aboriginal communities and norther 
Manitoba residents. 

11. To reach a fulsome assessment of potential environmental impacts of one project, a 

comprehensive approach is required.  

12. To date, a RCEA has not been completed nor initiated. The result of neglecting the 

enforcement of the CEC’s previous recommendation prior to these hearings would be for 

the same deficiencies of material evidence and information – highlighted by the CEC in 

the Bipole III Report – to recur in its attempt to evaluate the Project.  

13. Amongst those deficiencies, the CEC rightly noted that the assessment process was 

wholly inadequate due to a lack of an overall plan for environmental assessment, and the 

failure to take into account the cumulative effects of hydro-electric developments  that 

“have had a profound impact on communities in the area of these projects, as well as on 

the environment upstream and downstream.”  

14.  The answer, as recommended by the CEC, is an RCEA.  

MANITOBA HAS COMMITTED TO DOING A CUMULATIVE EFFECTS 
ASSESSMENT  

15. Manitoba has acknowledged the need for more comprehensive planning and better 

assessment that takes into account cumulative effects as early as 1999 in the Report on 
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the Consultation on Sustainable Development Implementation (the “COSDI Report”). 

Manitoba adopted the COSDI Report in its Sustainable Development Strategy in 2000. 

The COSDI Report highlighted the need for improving review of developments by saying 

that the assessment process should look at cumulative effects. This would be in the 

context of comprehensive planning of large areas, such as watersheds, to ensure proper 

implementation of sustainable development policies.  

16. As recently as August 14, 2013, Minister Gord Mackintosh again confirmed the 

province’s commitment to a more comprehensive approach when issuing the 

Environment Act Licence No. 3055 for the Bipole III Transmission Project:  

In addition the enclosed Licence requirements, please be advised that it is 
my intent to ensure that all of the non-licensing recommendations in the 
Clean Environment Commission report be implemented. Technical staff 
will contact you in the near future to discuss implementation of the 
recommendation to cooperatively conduct a Regional Cumulative Effects 
Assessment for all Manitoba Hydro projects and associated infrastructure 
in the Nelson River sub-watershed.  
 

17. The CEC’s recommendation that the province is committed to implementing is that a 

RCEA take place before any other project in the Nelson River sub-watershed goes ahead, 

which would include the Project.  

 

A CUMULATIVE EFFECTS ASSESSMENT IS GROUNDED IN THE CEC’S TERMS 
OF REFERENCE / MANDATE FOR THE KEEYASK GENERATION PROJECT  

18. In addition to being required to hold hearings in compliance with its guidelines and with 

regard to rules of procedural fairness, the CEC’s Terms of Reference from the Minister 

explicitly sets out that the CEC shall incorporate the Principles of Sustainable 

Development (Sustainable Development Act, Schedule A), the Guidelines for Sustainable 

Development (Sustainable Development Act, Schedule B), and the Sustainable 
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Development Strategy for Manitoba (established pursuant to section 7(1) of the 

Sustainable Development Act). Those principles reinforce the need to ensure there is 

adequate information available to the CEC, and highlights the need for information that 

would only be obtained through a RCEA:   

(a) As noted above, Manitoba adopted the 1999 COSDI Report in its Sustainable 

Development Strategy in 2000. This is a clear endorsement of the need for 

comprehensive sustainable development planning, based on natural areas, such as 

water-sheds or other eco-regions. The Strategy also speaks to the need to develop 

partnerships with Aboriginal communities.  

(b) The Principles of Sustainable Development speak to integration of environmental 

and economic decisions (Sched. A, s. 1(1),(2)); stewardship of the economy and 

environment to ensure benefits of present and future generations, stating that 

“Today’s decision are to be balanced with tomorrow’s effects” (Sched. A, s. 

2(1),(2),(3)); and prevention and anticipation of significant adverse environmental 

effects (Sched. A, s. 4). 

(c) The Guidelines for Sustainable Development highlights the need for access to 

information “which means (a) encouraging and facilitating the improvement and 

refinement of economic, environmental, human health and social information; and 

(b) promoting the opportunity for equal and timely access by all Manitobans.” 

(Sched. B., s. 3).  

19. The Strategy, the Principles and the Guidelines emphasize implementation of sustainable 

development through comprehensive planning, integrated decision-making and access to 

information. A RCEA has already been identified by the CEC and the province as the 
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appropriate tool for adequate assessment of Manitoba Hydro’s projects before another is 

evaluated. An adjournment of the commencement or completion of the hearings until that 

RCEA is complete and that information is available is also central the CEC being able to 

meet its Terms of Reference and its Mandate.  

 

PROCEDURAL FAIRNESS REQUIRES COMPLETE INFORMATION 

20. As stated in para. X, an adjournment should be granted to satisfy procedural fairness. 

Procedural fairness demands that all material evidence is available for scrutiny and 

assessment. That is the only way to ensure the fair evaluation and adjudication of the 

Project. Without a RCEA completed in advance of the completion of the CEC’s hearings 

into the Project, the information filed by the proponent through Manitoba Hydro is 

incomplete because the current assessment process is insufficient.   

21. As noted by the CEC in its Bipole III Report, the evidence provided by Manitoba Hydro 

was lacking in that proceeding (Bipole III Report, p. 39 – VEC approach not good 

enough; p. 40 – MH’s approach to an EA was not to find potential impacts but to find 

ways of showing there will be no impact). The CEC also noted that deficiencies in the 

information provided was not likely due to a lack of data: “Returning to a more practical 

level, the Commission finds it simply inconceivable – given the 50-plus-year history of 

Manitoba Hydro development in northern Manitoba and given that at least 35 Manitoba 

Hydro projects in the north in that time – that there are few, if any, cumulative effects 

identified in the EIS.” (Bipole III Report, p. 112) 
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22. The information can and should be compelled, and is needed to ensure that a full record 

of relevant evidence is before the CEC and subject to scrutiny of the participants prior to 

the commencement or the close of the Keeyask Generation Project hearings.  

23. What is needed is time for a thorough and independent RCEA prior to the CEC’s full and 

final review of yet another project proposed by Manitoba Hydro. As such, an 

adjournment is required in order to adhere to the principles of procedural fairness.  

   

THE FOLLOWING ADDITIONAL DOCUMENTARY EVIDENCE will be used at the 
hearing of the motion: 

  

TAB A  Statement of Facts by Mike Sutherland 

TAB A 
Exhibit 1 

 Map of Notice Area 

TAB A 
Exhibit 2 

 Southern Chiefs’ Organization Resolution #9, Supporting Demand for 
Environmental Audit of Manitoba Hydro, November 18 and 19, 2009 

TAB A 
Exhibit 3 

 Mike Sutherland Letter to Canadian Environmental Assessment 
Agency re Keeyask General Project, December 2012 

TAB A 
Exhibit 4 

 Proceedings of the Standing Senate Committee on Aboriginal Peoples, 
February 14 and 15, 2012 

TAB B  Environment Act 

TAB C  Manitoba Clean Environment Commission, Process Guidelines 
Respecting Public Hearings, April 2013 

TAB D  Prassad v. Canada (Minister of Employment and Immigration), [1989] 
1 S.C.R. 560 

TAB E  Saskatchewan Teachers’ Federation v. De Moissac  (1973), 38 D.L.R. 
(3d) 296 (Sask.C.A.) 
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TAB F  Decisions of the Clean Environment Commission in the Hearings into 
Bipole III, August 29 – 31, 2012 

TAB G  Report on Public Hearing, BiPole III Transmission Project, Manitoba 
Clean Environment Commission, June 2013 

TAB H  Report on Public Hearing, Wuskwatim Generation and Transmission 
Projects, Manitoba Clean Environment Commission, September 2004 

TAB I  Report on the Consultation on Sustainable Development 
Implementation, Manitoba, June 1999 

TAB J  Letter from Minister Gord Mackintosh to Shannon Johnson, Manitoba 
Hydro, August 14, 2013 regarding Environment Act License No. 3055 
dated August 14, 2013 issued to Manitoba Hydro for the Bipole III 
Transmission Project 

TAB K  Terms of Reference, Clean Environment Commission, Keeyask 
Generation Project 

TAB L  Sustainable Development Act, C.C.S.M. c. S270 

TAB M  Implementing Sustainable Development for Future Generation: 
Manitoba’s Sustainable Development Strategy, Manitoba 
Conservation, June 29, 2000 

   

 

 

September 9, 2013 

Olthuis Kleer Townshend LLP 
Barristers and Solicitors 

Cathy Guirguis, LSUC #56038S 
Tel. 416.981.9347 
Fax 416.981.9350 

Address for Service: 
565-167 Lombard Avenue 

Winnipeg, Manitoba 

 

Lawyers for the Participant, Peguis First Nation 
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