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SUMMARY

What are the best practice solutions to manage@mwviental uncertainties for large-scale
transmission development? This is the questionidered in the context of the Manitoba
Hydro’s environmental impact statement for the psgd construction of the Bipole I
development.

Uncertainty is a reality when it comes to managiagplex ecological and social systems. We
are gradually learning more as scientific knowledgavs and as managers and policy makers
increasingly recognize the value of local experéisd traditional knowledge, but our
understanding remains incomplete. Uncertainty souece management stems from several
sources, such as:

e variability in the natural environmental,

« human impacts on the environment;

* lack of knowledge about most aspects of the ecesysbeing managed;

* multiple social and political goals which impacsoerce management at any given time;

and,
» imperfect sampling and modeling techniques.

Despite this uncertainty, planning, decision makangd development must and does proceed.
Decisions must be made using the best informatraiiable at any specific point in time.
Fortunately, there are methods and systems in resomanagement for dealing with uncertainty.
One of these is adaptive environmental managemétivf, considered to be a best practice for
minimizing the environmental and social risks otelepment.

This report:

» describes the basic elements of AEM,;

» provides a preliminary assessment of the extewhioh the Bipole Il proposal reflects
AEM best practices;

» explores the critical element of environmental nbanng, including independent
oversight; and,

* examines the applicability of independent oversagh&t model for Manitoba Hydro
projects.

The basic elements of AEM

AEM is a systematic process for continually imprayimanagement policies and practices by
learning from the outcomes of operational progradissnost effective form employs
management programs that are designed to expeatyetdmpare selected policies or
practices, by evaluating alternative hypothesesiaihe system being managed.

AEM is a continuous learning cycle designed to jpokicy and implementation on a continuous
basis. It is iterative, meaning decisions are ngeeand reassessed on a regular basis, and it
emphasizes feedback and learning as a way to nzeitknown unknowns” and “unknown
unknowns”.
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AEM relies on system monitoring as a basis for idgng impacts on the ground; and it
includes ongoing experimentation, which allowsrfieww management strategies to emerge
through developing thoughtful testing related tecfic valued ecosystem components.

Bipole 1ll and AEM best practices

Using six general guidelines for AEM best practjees did an assessment of the Bipole Il
proposal, and found both positive and negative@spe

» The first principleunderstanding context is cruciaj reinforces the importance of a
broad-based, inclusive, and participatory approach.

- Positive aspectsegulators, Aboriginal communities and groups] ather interested
parties will be involved in follow-up activitiespmmmunity engagement will extend over
the construction and maintenance phases of thegir@uring monitoring Hydro will
attempt to build new relationships with local commties, resource management boards,
and government agencies; Hydro is considering éveldpment of construction phase
monitoring plans involving local monitors and liams from directly affected
communities.

- Negative aspectplans for broad-based public involvement in fallap activities are
limited; lack of a clear community involvement planeven a basic framework for a
plan; specific targets will not be set for the n@mbf community members involved in
the environmental protection plan.

« The second principleinderstanding adaptive approachesinvolves being careful,
honest and public about what it means to underadkptive management so that safe and
rewarding conditions can be created for experiniamtand learning for better
management.

- Positive aspectghe Bipole environmental impact statement (EI8kes a commitment
to AEM, and covers, at least in a rudimentary veach phase of the basic cyclical
model of AEM and contains properties of the esaértements of AEM.

- Negative aspectsack of explicit and public recognition of uncarity and the need for
AEM, and of the political and organizational chaties to undertaking AEM in a
meaningful way.

* The third principlepurposeful and deliberate suggests that good AEM starts with the
framing of good questions, which directs subsequadertakings, guides monitoring and
evaluation, and emphasizes the social and politiaalre of the process.

- Positive aspectss noted previously, the Bipole EIS contains proes of our four
essential elements of AEM; Hydro intends to usehiggaly challenging, innovative and
ambitious form of AEM (the active form) in seveparts of its Environmental Protection
Plan (EPP).

- Negative aspectsack of detail in the EIS about the experimemtatio be used during
active AEM,; lack of plans for broad-based publiedlvement; lack of plans or even
frameworks for access management and for monit@egy-economic (including
community health variables) and heritage resoungacts.
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The fourth principlecareful documentation calls for documents that are transparent
and open to scrutiny, and designed to encouraggtiiful and constructive debate.

Positive aspectplans for an Environmental Protection Informatiddanagement System
(EPIMS); ongoing communications with contractoegulators and Aboriginal
communities; annual reports for distribution toidev audience; a project web site will
be maintained; the heritage resource plan willdwéewed with interested parties prior to
construction.

Negative aspectsack of discussion in the EIS of the need for ahdllenges to
implementing AEM; lack of transparency regarding ffnoponent’s intentions for active
experimentation; the proponent has yet to releaspat of the September 2011 audit of
its environmental management system; no plandeéase the access management plan
until discussions with regulators and local commiasihave been concluded.

The fifth principle,designed to promote learning that translates into @ion, requires
acknowledgement that AEM is hard, time-consumimgl, @equires ongoing investment,
all of which necessitates organizational commitnaerd will to act.

Positive aspecttshe EPP is grounded in broader corporate policesmagement systems
and programs that acknowledge the need for contmuaprovement and for making
policy and management adjustments; the importahlsaming and management
adjustments are recognized at the operational;lévelEPP establishes a process for its
own review and renewal, including taking into aaaomonitoring and auditing results;
examples of management adjustments based on catmmuldnd audit results can be
found.

The sixth principlesupporting the “right” people, highlights how important it is to
have suitable AEM participants, and that the pigdicts must have the latitude,
organizational support and resources to undertadie work.

Positive aspect®rganizational commitment and will to act hasnsieglly translated to
Hydro practitioners having sufficient authority amdjanizational supports for doing
basic AEM work; clear feedback loops from inspett@md monitoring results to internal
decision processes; established lines of respditgibithe event monitoring detects a
problem; training will be provided to enhance moriiig capacity among Hydro staff
and contractors.

Negative aspectsincertainty about the extent to which operatictaff have the latitude
and organizational supports for involving an amgtakeholders throughout the full
AEM cycle; relative lack of clarity regarding whe iesponsible for environmental
auditing, to whom the results will be reported, art is responsible for acting on the
results; the overall level of resources that wélldevoted to AEM is unknown.

In addition to the assessment, we compiled a s&b afuestions for determining the quality of
AEM strategies and practices. Engaging with thesestons can help Hydro more fully harness
the power of AEM for responding to the complexiipcertainty and conflict inherent in the
corporation’s upcoming development proposals.

iii | Page



Environmental monitoring

As monitoring forms the bulk of follow-up activity environmental assessment, and serves as
the basis for implementing AEM, the second seabibtne report explores best practice in
monitoring. Monitor can be designed to:

* demonstrate compliance with regulatory requirements

» provide verification of the accuracy of predictipasd,

* measure change that can be attributed to a develugnoject (effects assessment).

Proponents and government typically carry out nwoimgy programs. However, there is
increased interest in employing independent ovetsay large-scale projects. Independent
oversight involves the creation of an institutiarboard that is autonomous, or semi-
autonomous, from government and project proponents.

Independent oversight

Independent oversight bodies serve different fmsti but at their base, they take on watchdog
functions usually performed by government and itgusind these are used to demonstrate
accountability for the appropriate, proper andnaied use of resources.

Independent oversight is increasingly employedesource management; this document
compares and contrasts the implementation framesyankndates, funding arrangements, and
compositions for nine existing (and two proposediependent oversight bodies:

* Sollum Voe, Scotland: SOTEAG. This agency is resgaa for developing and
implementing monitoring programs associated wittand liquefied gas terminals in the
Shetland Islands.

e Alaska, USA: PWSRCAC and CIRCAC. These two Regi@igkzens’ Advisory
Councils were given authority, in law, followingetliExxon Valdez Spill in 1989.

* Gulf of Mexico, USA: This is a proposed agency stang from the Deepwater Horizon
spill.

* Inuvik, NT: This was a proposed agency for the Maxde Gas Project.

» Sydney, NS: RMOB and CLC. These are oversight lsoidiethe Sydney Tar Ponds
Remediation Project.

* Montana, USA: SEB-GNA. This oversight agency istfar Stillwater Mine in Montana.

* Yellowknife, NT: IEMA, EMAB, SLEMA. Independent emonmental oversight boards
were created for each of the three diamond mineaaxgin the Northwest Territories.

* Happy-Valley-Goose Bay, NL: IEMR. This instituteergees the environmental effects
of low-level flight training based at the Canadiorces Base at Goose Bay and
conducted over large areas of Labrador and nottidr@a®uebec.

Based on the literature, and drawing from semiestmed interviews with stakeholders involved
in five oversight boards, we identified seven elata®f an effective oversight program:

« Strong legal foundation. An organization with aiségfed or contractual framework
governing activities has a greater ability to utalez tasks associated with its mandate,
and to challenge the proponent in cases where ororgtor financial obligations are not
being met.
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» Clear mandate. Since independent oversight cae s@nous purposes, the framework
must specify the roles and responsibilities ofagency and its stakeholders.

» Effective communication and outreach. Regardlesh@Epecific mandate, to be
successful, an oversight body must communicatmasdate to the local stakeholders.

* Independent authority. Once the mandate is stithekoversight body must be free to
meet its mandate, independent of review by the igonent or the proponent, and not be
tied to annual funding. True independent authontjudes a mechanism for the
oversight body to pursue its own interests, ineigdn matters of conflict resolution,
outside of the approval of a signatory to the aged.

* Independent composition. Although some oversigkhaigs include representatives
from the federal and territorial governments arelgloponent, more successful bodies
comprise representatives from local non-governm@mgmnizations, and local and
Aboriginal governments.

* Adequate, long-term funding. Adequate funding ti@lfuasks in the mandate is a
struggle for most oversight agencies. Funding rarfigen nothing, up to $3.3 million
annually, in the case of the Prince William Souriiz€ns’ Advisory Group. Beyond
sufficient funding, best practice calls for mulggr funding arrangements, so that long-
term programs can be established.

* Experience. Organizational learning and experiemeamportant. Assessments during
the first decade of operation focus on aspectsyiprovement, while literature reviews
of agencies in existence for 20 years or more,(EQTEAG, PWSRCAC) focus on
organizational strengths or achievements.

Independent oversight and Manitoba Hydro

From this discussion, several reasons emergewasytandependent oversight should be
considered for Manitoba Hydro’s proposed developgragenda:
* Bi-Pole Il will have a sizable footprint in thertierland,;
» questions regarding federal administrative and toanig capacity;
e questions of trust between the proponent and theégyu
* lack of clarity regarding implementation of monitay programs; and,
« the overlapping mandate of the Crown in actinga@h broponent and regulator for the
Bipole Il and other proposed Manitoba Hydro prégethis is the most compelling
reason why independent oversight should be explored
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INTRODUCTION

There are known knowns. These are things we knatwtk know. There are
known unknowns. That is to say, there are thingswe now know we don't
know. But there are also unknown unknowns. Thegdlangs we don't know we
don't know...That’s basically what we see as theatibn.

Although these comments by former United Statese®any of Defense Donald Rumsféldere
ridiculed by political pundits and satirized in thepular press, they offer a pithy summary of a
critical concept in resource managememicertainty. Developers, planners and government
agencies make decisions with the best informatuaiable at a specific point in time even
though they might face some uncertainty in whay #treow at that time.

Recognizing uncertainty is not fatal to decisiorking; there are methods and systems in
resource management for dealing with uncertainte 6f these is adaptive environmental
management (AEM), considered to be a best prafdiaminimizing the environmental and
social risks of development.

AEM is a structured and powerful approach to leagrthrough doing. It involves making
explicit predictions of the expected outcomes ohagement actions, comparing actual
outcomes to the predictions, and adjusting botioastand the models that were used to make
the predictions. It is based on the premise thatdns do not know enough to control complex
ecosystems, and thus by turning management agtitmexperiments, one can learn something
about ecosystem processes and structures, andehigm better policies and craft better
experiments. Part of the power of AEM is that ihighly scientific but also highly pluralistic,
recognizing the value of all good sources of knalgks including local expertise and traditional
knowledge.

The purpose of this report is, therefore, to disdhe opportunities for AEM (and the related
practices of monitoring and independent oversighthe development agenda set by Manitoba
Hydro. This agenda includes not only Bipole lllt biso the Keeyask and Conawapa dams and
proceedings pertaining to Lake Winnipeg regulat®ipole 1l is furthest along in the approval
process; it is in the midst of a provincial envineental assessment, with public hearings
beginning in October 2012.

Given the magnitude and complexity of the projéeisg considered, their potential social-
ecological impacts, and the potential controvengytcould engender, it is essential for
development to proceed in an adaptive manner. USkg best practices can help ensure
certainty for the proponent and the public andimesponfidence in the approval and
development processes.

The first part of the report outlines four basiereents of AEM: 1) ongoing experimentation; 2)
system monitoring; 3) feedback and learning; andpsgtitutional capacity and support. It also

! The comments were made at a February 12, 2002riegat of Defense news briefing. For more informatisee
The Poetry of D.H. Rumsfeld by Hart Seely on Statm, posted Wednesday, April 2, 2003
<http://lwww.slate.com/articles/news_and_politica/leoncept/2003/04/the_poetry of dh_rumsfeld.html>.
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explains a cross-cutting theme, active and ongpartcipation, which affects each of the four
elements. The report also offers an assessmehng @xtent to which the Bipole Il proposal
reflects adaptive management best practices, dgainom documents filed in the environmental
assessment proceedings and an interview with twaitbtza Hydro staff members. Part one
concludes with a comprehensive set of criteriawdritom the literature, for determining the
quality of AEM strategies and practices. Theseoffiered to help guide Manitoba Hydro’s
future AEM efforts.

Part two of the report focuses on the second lesment of AEM, system monitoring, and
especially the importance and potential of indepabhdversight of monitoring activities. This
part includes an exploration of the applicabilifyraependent oversight to Manitoba Hydro
projects.
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PART 1: ADAPTIVE ENVIRONMENTAL MANAGEMENT

1.1 ORIGINS, TERMINOLOGY, ENDURING THEMES

AEM has developed because of insights from comgyskems thinking and a realization that the
environment constitutes a set of linked social-egalal systems (Capra, 1996; Berkes & Folke,
1998; Levin, 1999). It is believed that such systere so complex that their overall behaviour is
unpredictable, cause and effect is not easily detexd, and surprise is inevitable (Ludwig,

2001; Gunderson & Holling, 2002; Jentoft & Chuengeg, 2009). As Walters (1986) and
Gunderson et al. (1995) argue, complex ecosystea$reving targets”, with multiple futures
that are hard to foresee.

The uncertainty inherent in resource managemenéegarge from a number of factors,
including: 1) variability in the natural environnmte) human impacts on the environment; 3)
lack of knowledge about many aspects of the ecesysbeing managed; 4) different social and
political goals which impact resource managemeangtgiven time; and, 5) the potential for
imperfect sampling techniques (Hilborn, 1987). Muwer, these factors are typically
exacerbated in cases involving multiple jurisdici@nd management objectives, long time
frames, large projects, several types of ecosystantslack of knowledge of baseline conditions
(Lee, 1993; Stankey & Allan, 2009).

These lessons and emerging concepts and methoedpraweund implications for
environmental management. As many of the abovd ei¢hors have noted, conventional
management tends to be characterised by a singlet tnd policy, a single scale of focus
(typically short-term and at the local level), andearch for more certainty and more control.
Reality, however, serves to undermine such an agprand creates the potential for making
incorrect decisions because managers are not@hbletrately predict the outcome of any
particular management initiative (Lee, 1993).

Given these realities, AEM has been put forward asy to acknowledge that managed
resources will always change as a result of humemiention, that surprises are inevitable, and
that new uncertainties will emerge (Gunderson, 1989 a means dinking learning with

policy and implementation, the idea of AEM can be traced to a number of sahworks.

Holling (1978) was the major early contributor witts 1978 edited book, which focused on how
“to plan in the face of the unknown” and how to eleyp more resilient management policies.
Subsequent works by Walters (1986), Lee (1993)@umiderson et al. (1995) elaborated on the
concept of AEM and its potential.

AEM has been defined in various ways since its igreent in the early 1973sWhile
definitions vary by source, several key charadiessf the concept are universal and
fundamental. In the most concise terms, AEM:

2 See for example, Nyberg & Taylor (1995) who, wgtiin a Canadian context, proposed the followingking
definition of AEM: A systematic process for contally improving management policies and practiceselyning
from the outcomes of operational programs. Its reffstctive form employs management programs ttet ar

3| Page



* isiterative, meaning decisions are reviewed and assessed gularbasis;

* includesongoing experimentation which involves treating human interventions in
natural systems as “experimental probes”;

» focuses orsystem monitoring involving observing and evaluating changes in the
environment caused by the ongoing experimentatiod,;

* emphasizeteedback and learningas a way to minimize “known unknowns” and
“unknown unknowns”.

The ‘adaptive’ bit of the concept is the linkingrekults from management ‘experiments’ to
policy and decision-making processes. (Bggire 1.1 for an AEM model from Australia.)

The adaptive management cycle

determine
management
objectives

define key desired
outcomes

periodically

review overall

management
program

identify performance
indicators

pdjust manag,
ements tg-x. Me, develop

rane °e. management

strategies

and actions

report findings
and
recommendations establish
of evaluation monitoring
programs for
selected
performance
indicators
evaluate .
management implement

effectiveness strategies and

actions to achieve
objectives

Figure 1.1: The adaptive management cycle for thedsmanian Wilderness World Heritage Area (Jones,
2009, p.237)

While people will often learn and adapt simply hesmof their experiences, what distinguishes
AEM from such reactive learning is psirposefulness which explicitly replaces learning
throughad hog trial-and-error with learning by careful testfig form of“learning by doing”
(Walters & Holling, 1990) is the essence of AEMddhe means by which uncertainty is
winnowed (Gunderson, 1999), with environmental nganaent policies treated as hypotheses,
or questions rather than answers. With policiegugstions, management actions become
treatments, in an experimental sense, with AEMcstined to make learning both deliberate and
more efficient.

designed to experimentally compare selected psligigpractices, by evaluating alternative hypothedmut the
system being managed.
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1.2 ONGOING EXPERIMENTATION

Experimentation is at the core of AEM, with managers treating hanmtervention in natural
systems as experimental probes (Lee 1993). Thataeagement actions are designed (from the
outset) to test hypotheses about the behavioun etasystem being changed through human
use. Beyond trial-and-error approaches, two maiegoaies of AEM have been identified
passiveandactive — distinguished by the degree to which managemedidrescare treated as
experiments (Walters & Holling, 1990).

PassiveAEM (a form of sequential learning) is where histdrit@a are used to frame a single
best approach, to be taken along a path that isres$to be correct. Faced with uncertainty,
managers implement the alternative they think éstb(with respect to meeting management
objectives), and then monitor to see if they wagbtr making adjustments if desired objectives
are not metKigure 1.2).

Figure 1.2: A basic model of passive AEM.

While this can be an informative strategy, as shbwhValters & Holling’s (1990) seminal work
in the Florida Everglade80x 1.J), there are two fundamental limitations to pas#&#M. First,

it is often unclear whether observed changes aedathe way in which the environment was
treated, or whether they are due to other variadffesting the system. Second, it can fail to
detect all the opportunities for improving the peniance of the management intervention.

Active AEM is the second model, and is explicitly designegrtvide data and feedback on the
relative efficacy of alternative management or @obptions. Faced with uncertainty, managers
implement more than one strategy as concurrentrempets to see which will best meet
management objectiveBigure 1.3).

While both passive and active AEM are characteripederative decision making, feedback
between monitoring and decisions made (learnimghracing risk and uncertainty as a way of
building understandingynly active AEM deliberately probesthe system to test competing
hypotheses. When a policy is successful underaétisM, the hypothesis is validated. When
the policy fails the adaptive approach is desigsethat learning occurs, adjustments are made
and future initiatives are based on the new undedshg.
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Box 1.1: Successful passive AEM in the Florida Evgtades

During the late 1980s, a small technical group satgyl that an integration of scientific
understanding was needed to help resolve chrosauree issues in the Florida Everglades:
declines in wading bird nesting populations, charigevegetation patterns due to eutrophicatign
and poor water management, changes in aquatic coities declines in fisheries, and increasgs
in populations of exotic organisms. The Everglafldaptive Environmental Assessment mode
was consequently developed to simulate spatiatem@oral dynamics of key ecosystem
components, with sub-models developed for hydreldgihnamics and sets of ecological
interactions. The credibility and generalizabilifythe hydrology model led to its use in screening
policies to identify those that required more eaéitan in terms of feasibility and effectiveness,
using other models and other analyses. The majarigsion of this informal, collaborative effort
was that enough was known about the Evergladeystens to begin restoration. The assessment
phase of AEM was deemed highly successful, wittettatty over chronic resource issues
(water level and distribution) replaced by mordaiety in planning and the formalization of
interactions between management agencies and stdkeh

Source Walters and Holling (1990)

Make
adjustments

Figure 1.3: A basic model of active AEM.

Of course, scientific experimentation not only ud#s a clear hypothesis and a way of
controlling factors that are (thought to be) ex¢rams to the hypothesis, but normally offers
opportunities taeplicate the experiment to check its reliability There are thus complex
technical questions about how adaptive managenret¢gies are undertaken in terms of
sampling and analysis.
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The most important first step [igoblem framing, or “getting the question(s) right” (Walters,
1986, p.9). The aim is for AEM to be “experimerdatbkcales compatible with the scales of
critical ecosystem functions”, with the spatialds@co-systemic rather than jurisdictional, and a
time frame based on biological parameters rathar Husiness or administrative cycle (Stankey
& Allan, 2009).

The next step is to define the target system atetméne the units available for experimentation.
If the target is a unique ecosystem managed agkesinit (e.g., a particular area of old growth
forest) then replication is not applicable. Howewenen groups of units are sufficiently similar
that they can be managed according to a commaegiraeplication is desirable to determine
the range of possible responses.

For reasons of scale and expense, active AEM miayadade controls, replication, multiple
treatments, randomization, or other features contyrgeen in laboratory-based experiments.
For example, it is near to impossible to use atasixperimental models that employ controls
and replicated treatments to determine the effefaievelopment on wildlife that use huge areas.
Rather, in designing AEM experiments, managers siuise to balance practicality with rigor

to provide reliable information.

Quasi-experimental field studies are often impdriamctive AEM. Additionally, models are
important tools for evaluating alternatives in a@aptive management framework. Models permit
managers to incorporate uncertainties into planbingssessing the degree to which model
behaviour is altered by changes in parameter vdiesitivity analysis) and external
disturbances (Peterson et al., 1997).

Various analytical methods have been developeddemwith modelling (Walters, 1986), based
on the theory of stochastic processes, Bayesi#istgia (Dorazio & Johnson, 2003; Prato, 2005)
and decision theory (Peterman & Peters 1998). Thetbods allow managers to rank their
management decisions and thus help decide whictriexental design is the most appropriate.
Box 1.2provides an example from Australia.

1.3 SYSTEM MONITORING

Themonitoring of key response indicators as well as evaluatidhase data, form another
component critical to the success of AEM (Nyberg@&ylor, 1995). Monitoring is the basis for
determining whether management assumptions haddatnd from which learning can then
inform subsequent action.

As Jones (2009) explains, monitoring programs neagal that a management strategy is
delivering the anticipated changes and so providimesement for continuing the strategy.
Alternatively, monitoring may reveal that the maeagnt strategy is not delivering expected
outcomes and so needs to be reviewed and changeutoking may also be used to differentiate
between different hypothesized trajectories of onites from a particular management strategy,
and thus contribute to learning about how the medaystem works.
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Box 1.2: Adaptive fisheries management, Australia

This AEM strategy looked to resolve key uncertasi@bout resource dynamics and sustainable
resource use. The resource problem in questiorawhasange in the composition of the fish
community on Australia’s north-west shelf, namelyegrease in high-valued species and an
increase in low-valued species. The key managemesgtions were: Could this be reversed?
Was it worth trying to reverse? And, if so, whattie best strategy to use?

Four different hypotheses were identified to explaie observed change, and these had quite
different implications for the best long-term maeamnt strategy. The hypotheses involved: np
inter-specific interaction; two variations of contiige interaction among species; and, trawl-
induced alteration of seabed habitats. These alieas were incorporated in an operating model.
The model also included two fishing methods (trag @awl), which differed in their selectivity
on fish species and their impact on seabed habitats

Non-adaptive, passively adaptive, and actively dastrategies were evaluated. The nor
adaptive strategy specified the catch and captetbad based on existing data and did not
include further monitoring or decisions. The pasliadaptive strategy involved monitoring th¢
resource while a fixed catch and capture methodappied during a “learning period”. At the
end of this period the monitoring data were usedpidate the probability initially placed on eagh
resource dynamics model and a decision rule waktosgelect catch and capture methods for the
future. The actively adaptive strategy had the ssimesture as the former except that different
experimental management regimes were applied ferdift areas during the learning period. The
experimental management regimes were combinatiocatch and capture methods applied injan
area, and included closing areas to all fishingpdishing with some type of gear. In both
adaptive strategies, the type and intensity of tooinig were varied, and the possibility of faileg
management implementation was included.

Performance was measured by the expected net predea of the catch (i.e., the sum of
the discounted annual net revenue from the fish&yne actively adaptive strategies performed
better than the non-adaptive and passively adaptiagegies, but only for a (roughly) 5-15-yed
learning period duration. Shorter experiments aitlptrovide enough discrimination among
alternative hypotheses to improve selection ofygropriate management regime. Longer
experiments gave very good hypothesis discriminatioit the cost of achieving that
discrimination was greater than the future valugved from improved decision making.

An adaptive strategy involving sequential closurareas to trawl fishing was adopted in
1985. By 1991, the experiment had successfullyridiscated among the competing hypothese
and provided a greater than expected economiaretine fishery managers of the region now
use a complex of areas that are open and clodeahibfishing.

=

[2)

Source Sainsbury et al. (1997, pp.107-112), Sainsbuel.§2000, pp.731-741)
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Monitoring, however, is one of the main sourceproicess failure (Elzinga et al., 2001; Alana &
Michael, 2009) in AEM, either because monitoringéver completed or because monitoring
data are not properly analyzed. It is thus impdrtanmanagers to clearly identify the need for
monitoring. Doing so helps ensure that well-targgieograms for AEM are established and
implemented.

Well-targeted programs will likely be focused oe:th

effectiveness of key management projects, strateayid programs;
condition of valued resources (including restorat degraded resources);

nature, extent and severity of environmental tls,gddks and impacts (including new and

emerging threats);

level and nature of human use, its environmentadigeity and sustainability;
views of the general public and affected commusiitand,

trends and changes in all of the above (Jones,, 200251-252).

Additionally, a range of questions should be coai®d to understand precisely how monitoring
results are interpreted, learned from and lessop&eimented in a complex social, institutional
and political environment. Some of these questayasoutlined irBox 1.3 and monitoring is
examined in more depth in part two of the report.

1.

Box 1.3: Initial monitoring questions for planners and managers (Jones 2009, 23¢-241

. ‘What could we monitor or measure (or photograghmap, or survey) to reveal the outcom

. ‘Where would we realistically expect to see impnmesits or changes if management was

. Who will be responsible for doing the monitoringakiation and reporting (including design

‘What would we expect to see if management was ingriwell?” And the converse question
‘What would we expect to see if management was MOiking well?” The answers to these
questions assist in developing clear statementsapfagement intent (key desired outcomes
and also assist in identifying appropriate perfaraindicators.

that are being delivered?’ The answers to thistiprelelp to identify a range of potential
performance indicators that could be used to monitnagement effectiveness. If it is
important to detect and/or demonstrate changetower(e.g. as a result of the management
strategy or program), it is necessary to docuntenbaseline.

working well?” And the converse question: ‘Whereultbwe realistically expect to see thing
getting worse or changing if management was nokivgrwell?’ The answers to these
questions assist in identifying indicators of cheipgrhich can suggest high priorities for
monitoring programs.

How will the findings of monitoring and evaluatibe reported and/or used? The answers t
this question help to ensure that the findings ohitoering and evaluation are useful and usq

of the monitoring program, data collection, datalgsis and management, overall
coordination and quality control)? The answerdts ¢juestion assist in identifying the roles
responsibilities and resources required for moimtprevaluation and reporting.

(2]

(@)

2d.
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1.4 HEEDBACK AND LEARNING

Learning from feedback is central to AEM and mayoine not only individuals but groups,
organizations and societies in general (Diduck0®).1Learning derives from action and, in
turn, informs subsequent actions to be taken dffehs no learning taking place, then
management cannot be “adaptive” because informgtamed is not used to feed into decision-
making processes.

Bunnell & Dunsworth (2004) present a nice Canaeample of management adjustments
made in response to feedback and learning. Theyleldta forest monitoring program in British
Columbia, and identified several ways the prograas modified, including redefining old
growth forest zones based on new observations ablitgeedback, and creating an ecological
restoration pilot program then evaluating it farapplicability in other jurisdictions.

As described in previous sections, AEM techniqoes ito deal with uncertainty through a form
of closed-loop experimental learningvhereby experiments are used to test hypotheses on
system responses to management interventions, oneajtand then continued/expanded if the
hypothesis is not rejected or revised if it is cégel. This involves aontinuous process of
feedback leading to a reformulation of problems, tacting atrategies (Stankey & Allan 2009),
rather than a simple depiction of AEM as “plan-axinitor-evaluate”.

Learning in AEM is often described in terms of depir levels, of learning outcomes. An
example is'single-loop” learning in which the outcomes are directed atifyimd) management
strategies without challenging the assumptions wploich those strategies are based. This type
of learning is often driven by certainty about hitnve world works and a firm commitment to
personal or organizational presuppositions.

However, because the environment functions as glesnadaptive system, where new
problems emerge or existing problems are recordut is often necessary to rethink the
purposes, rules and assumptions by which peogi@naations and communities operate. Such
critical self-examination didouble-loop learning” (Arygis & Schon, 1978) is essential if
managers and management agencies hope to:
» address why a problem may have occurred and deternaw to proceed;
* use mistakes as “negative feedback”, which havedthential to be powerful sources of
insight;
» promote change in the face of uncertainty (learmiingost always involves change to the
organizational system so that future behavioueol new information);
» reframe, or to see problems in a new or differesy;vand,
* commit to value different knowledge systems andtepinologies (Stankey & Allan,
2009).
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1.5 INSTITUTIONAL CAPACITY AND SUPPORT

Learning and related management adjustments dditiderequired by AEM are no easy task,
and will only occur if several important social andtitutional factors are in place (Lee 1993).
First, they require that organizations have theacayp to accept information that may be
contrary to existing beliefs, values and policiEisis capacity includes the ability to recognize
that AEM experiments bring with them the risk afdee and that failure is acceptable and
rewarding if it contributes to meaningful learniogtcomes.

Since human agency drives the cycle of learningraadagement change, a number of scholars
see the successful implementation of AEM as deperatea change of mindset among
managers and policy makers, and the emergencaeet @eneration of “learning organizations”
(Senge, 1994; Fazey & Schultz, 2009). Additionaltycarrying out an extensive review of AEM
success stories, Schultz and Fazey (2009) fourtdrtimearly all cases (at least in the

beginning), the presence of a key individual (imsfally described as a champion, a change agent,
organizational entrepreneur, local steward, fatiit or broker) “was instrumental in making
something happen”.

Other best practices that encourage more adapiwesfof management include the setting aside
of time and place for learning from and reflectiggon management experiments (Rushmer et
al., 2004), and the empowerment of co-workers tmbe adaptive learners, building capacity
and confidence in the AEM process (Fazey & Schai@n9).

1.6 (ROSSCUTTING THEME: ACTIVE AND ONGOING PARTICIPATION

Successful AEM is dependent on the involvementlofoader set of participants than has
traditionally been the norm in resource managenieather thamparticipation-limited AEM
(typically restricted to scientists and managensl @onsistent with an expert-driven, command
and control approach) most proponents pronraggrated AEM, with the public engaging as
peers and partners with managers and scientistBr(gdl978; Walters, 1986; Lee, 1993).

Active and ongoing participation from “those most likely to be affected by the pms being
implemented” (Gunderson, 1999) is what Lee (19983 veferring to in his call farivic science
to underpin the AEM process. As Jentoft et al. @Gdund for fisheries and coastal areas,
systems being governed are often too complex arets# for a top-down approach, and
problems too unigue for management solutions tstéedardized. Local knowledge is thus
essential, and management must therefore be “eeeran proximity to the problem, by

involving ‘those who know™.

Indeed, among the most important lessons to enfeygeempirical research has been the need
for collaboration and participation with groupsttha outside the traditional management arena
(Olsson et al., 2006xée Box 1.1 This fits Kooiman’s (2003) argument that managatrand
governance must necessarily involve all mannepoia$-political actors since it is the
interactions among such actors that best refletto@st respond to societal diversity, dynamics
and complexity. SeEigure 1.4for an example from fisheries governance.
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Box 1.4 Kristianstads Vattenrike Biosphere Reserve, souther Swedel

Through the promotion dfivic scienceas well as institutionalizing AEM so it becomesd
dependent on the existence of dedicated, eneigdficduals, the Biosphere Reserve is now
managed and monitored by a network of official nugama and local stewards (farmers, bird
watchers, hunting associations, school childreglearsocieties, scientists), with key institutiona
support from a municipal organization called thedphere office.

More details in Olsson et al. (2004), Olsson e(2006) and Olsson et al. (2007)

ib
ghtrthlbion.

Managers

Regulations

Stakeholders

Figure 1.4 Conventional (pyramid) and alternative (rose) imags of the governing system (Jentoft et al., 2010,
p.1118)

The need for active and ongoing participation frmmide array of interested parties has added
support to the idea of adaptive co-management (fgriet al., 2007), with empirical case
studies making a powerful argument for state-cerdpgproaches to be replaced by a process of
collaborative management, by which rights and rasjdlities are jointly shared by multiple
stakeholders (Olsson et al., 2004). Such arrangesmasuld also allow for environmental
resources to be managed at multiple scales (Be2k€3), where each scale has a different set of
institutions, actors and requirements. In additemgptive co-management allows for new forms
of knowledge sharing, utilisation and co-production

Given the inability of formal, scientific knowleddge respond adequately to the complex issues
that confront human society, adaptive co-managemeatporates both explicit knowledge
(facts, data etc.) and tacit knowledge (intuitibeljefs, values created through experience)
(Folke et al., 2005), with tacit knowledge formiagmental grid” within which explicit
knowledge is filtered and interpreted (Saint-Orig#96).

1.7 SUMMARY

AEM is a structured and powerful approach to leagrthrough doing. It involves making
explicit predictions of the expected outcomes ohaggement actions, comparing actual
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outcomes to the predictions, and adjusting botivastand the models used for making the
predictions. AEM is based on the premise that hugakmnnot know enough to manage
ecosystems, and thus by turning management aghitmexperiments, one can learn something
about ecosystem processes and structures, anddhigs better policies and contrive better
experiments.

As Walters (1986) note®\EM is likely the best wayto root out superstitious learning where
erroneous connections are made between causefant &f particular, it can generate more
reliable answers to questions about the effecteswurce use or disturbance over large
geographic areas (Nyberg & Taylor, 1995).

AEM has steadily gained wider acceptance in NontteAica in recent decades, but there are
important challenges to its implementation, inchgdi
e ensuring managers have adequate training in agpssperimental design, modelling
and statistics to the problems they want to ad¢ress
» difficulties in developing acceptable predictive aets;
* lack of resources for active experimentation;
» resolving conflicts between ecological values armhagement goals;
* integrating stakeholders into decision making;
* giving inadequate attention to “non-scientific” anfnation;
« unwillingness by implementing agencies to promotegtterm policies seen as too risky
or costly;
» adopting organizational policies and institutiondées that are amenable to AEM; and,
* overcoming opposition to experimental policies hgse protecting self-interests (Lee,
1993; Walters, 1997; Nyberg, 1998; Johnson, 199@nA& Curtis, 2005; Stankey &
Allan, 2009; Diduck 2010a).

To help overcome these challenges several autlawesitdentified AEM best practices and
criteria for success. The following section setssixigeneral guidelines for analyzing the extent
to which a management strategy is consistent wiMAest practices. It also presents an
analysis of the degree to which Manitoba Hydro’sdse 11l proposal reflects such guidelines.
The section ends with a comprehensive set of 3érizifor determining the quality of AEM
strategies and practices.

1.8 MaNITOBA HYDRO AND AEM BEST PRACTICES

One can find considerable guidance for the desighimplementation of AEM strategies and
practices, much of which is based on empirical eva from case studies. Allan and Stankey
(2009) offer a concise and elegant set of prinsifibe best practicesée Box 1.h An

assessment of the extent to which the Bipole bppsal is consistent with these general
guidelines reveals both positive and negative dsp&be various strengths and weaknesses are
outlined below, using Allan and Stankey’s princgpfer best practices as a guiding framework.
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Box 1.5: Principles for AEM best practices (Allan &d Stankey 2009, pp.341-346):

1. Understanding context is crucial- which reinforces the importance of having a broad
based, inclusive, and participatory structure tavAE

2. Understanding adaptive approaches- to be careful, honest and public about what &mse
to undertake adaptive management, and to explatrittis a significant departure from past
practice and will require new and specific policigldlls and resources to succeed”.

3. Purposeful and deliberate— good AEM starts with the framing of good quessiorhich
directs subsequent undertakings, guides monit@impevaluation, and emphasises the social
and political nature of the process.

4. Careful documentation— good documentation is transparent and open tisgr and
designed to encourage thoughtful and constructmab.

5. Designed to promote learning that translates into @ion — acknowledge that the process jis
hard, time-consuming, and expensive and requirgsing investment, all of which
necessitates organisational commitment and walcto

6. Supporting the “right” people — the choice of suitable participants is critiegith
organisational leaders ensuring that practitiohasse the latitude, organisational support apd
resources to undertake their work.

The assessment relied primarily on documents filedtle Bipole 11l environmental assessment
proceedings, and in particular Chapter 5 (Enviroma@eAssessment Consultation Program),
Chapter 7 (Identification And Evaluation of Altetive@ Routes and Sites), selected sections of
Chapter 8 (Effects Assessment and Mitigatib@hapter 11 (Environmental Protection, Follow-
up and Monitoring), Attachment 11-1 (EnvironmerRabtection Plan) of the environmental
impact statement (EIS), various responses to Irdtion Requests (IR$)and Hydro’s October
29" mitigation commitment table. In addition, we obtdl supplemental information in an
interview with two Manitoba Hydro managérs.

1.8.1 LNDERSTANDING CONTEXT IS CRUCIAL

Allan and Stankey’s (2009) first principle, undarsiing context is crucial, reinforces the
importance of a broad-based, inclusive, and pagtory approach to AEM. Such an approach is
necessary for developing a deep and nuanced uadensg of ecological, social, economic, and
cultural contexts. A strong feature of the BipdleEIS indicates that regulators, Aboriginal
communities and groups, and other interested gantkbe involved in follow-up activitie§.

% We focused on subsections of Chapter 8 presestingnaries of the residual environmental effects and
significance, and summaries of follow-up plans &sdes.

* We reviewed the following responses to informatiequests: IR response package 2, questions CEQ/a6Ra,
CEC/MH-I1-002¢, CEC/MH-II1-002d, CEC/MH-II-002¢e, CERIH-I1-002f, CEC/MH-I1-002h, CEC/MH-11-002i,
CEC/MH-I11-002jk, CEC/MH-1V-145; IR response packaBequestions CEC/MH-11-001a, CEC/MH-I1-002b,
CEC/MH-I11-002g; IR response package 4, question€/MH-11-0021, CEC/MH-11-002m; IR response package 5
guestions CEC/MH-VI-207, CEC/MH-VI-208, CEC/MH-V12; CEC/MH-VI-230; IR response package 6,
questions CEC/MH-VI-311, CEC/MH-VI-349, CEC/MH-VEB, CEC/MH-VI-351, CEC/MH-VI-352a, CEC/MH-
VI-352b, CEC/MH-VI-355, CEC/MH-VI-358a, CEC/MH-VI&8b; IR response package 7, questions CEC/MH-
VII-363, CEC/MH-VII-364, CEC/MH-VII-462, CEC/MH-V1499, CEC/MH-VII-505.

®> We interviewed Shannon Johnson and James Mattmesvs@ctober 9, 2012.

® Chapter 11, section 11.3.4.2; Attachment 11-ltj@e6; Attachment 11-1, Appendix H, section 4.
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Moreover, the IRs and the interview revealed tlomtimunity engagement will extend over the
construction and maintenance phases of the projectuding in the development of access
management plarfsThe IRs also reveal that for monitoring purposgsd will attempt to build
new relationships with local communities, resour@agement boards, and government
agencies.Moreover, although the IRs state that Hydro dassntend to create partnerships for
community-based monitorint,in the interview we established that Hydro is ¢desng the
development of construction phase monitoring plamslving local monitors and liaisons from
directly affected communities.

An aspect of the EIS that could be improved is thatplans for broad-based public involvement
in follow-up are rather limited. The EIS lacks aal community involvement plan or even a
basic framework for a plan. Further, the IRs inthdhat specific targets will not be set for the
number of community members involved in the Envinemtal Protection Plan (EPB).

1.8.2 LNDERSTANDING ADAPTIVE APPROACHES

The second guiding principle, understanding adappproaches, involves being careful, honest
and public about what it means to undertake adaptianagement. The principle requires
recognizing and discussing openly the uncertairligafpons of human interventions in complex
social-ecological systems. Recognition and acceptahthis uncertainty is necessary for
creating conditions in which it is safe and rewagdio experiment carefully and to make
occasional errors as long as the errors resuiaming that leads to better management.

Positive features of the Bipole Il EIS are thahiikes a commitment to AEM, and it covers, at
least in a rudimentary way, each phase of the lwgsiccal model of AEM (plan, do, evaluate
and learn, and adjust — see Figure 1). Similarigontains properties of each of what we have
called the four essential elements of AEM (onga@rgerimentation, system monitoring,
feedback and learning, and institutional capaaiiy support), as well as features of the cross-
cutting theme of active and ongoing participation.

On the negative side, there is a lack of explied public recognition of uncertainty and the need
for AEM, and of the political and organizationaldlenges to undertaking AEM in a meaningful
way. The EPP could have been improved by elabgraimthese matters and thereby
underscoring that AEM “is a significant departurenfi past practice and will require new and
specific policies, skills and resources to succeed”

1.8.3 RJRPOSEFUL AND DELIBERATE

Allan and Stankey’s (2009) third guiding principteirposeful and deliberate, suggests that good
AEM starts with the framing of good questions, whitirects subsequent undertakings, guides
monitoring and evaluation, and emphasises the Isaethpolitical nature of the process.

" CEC/MH-VI-351, CEC/MH-VII-363.

8 For example, CEC/MH-VII-505.

® CEC/MH-11-002g, CEC/MH-11-002jk, CEC/MH-VI-351, CE/MH-VII-363.
10 CEC/MH-VII-363.

' CEC/MH-VI-355.

12 Chapter 11; Attachment 11-1; and, for example, GEGVI-311.
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As noted above, a positive aspect of the Bipol&I8 is that it contains properties of our four
essential elements of AEM: ongoing experimentatsystem monitoring, feedback and learning,
and institutional capacity and support. On the oltand, a weakness of the document is that it is
unclear about the extent to which Hydro’s apprdatbws the highly challenging, innovative

and ambitious form of AEM, that is, the active forAs discussed earlier, only active AEM
deliberately probes a system in order to test coimgpéypotheses and experimentally compare
selected policies or practices.

The EPP® and IR'$* indicate quite clearly that monitoring will leanl évaluation and learning
and, if necessary, adjustments to policy or managénbut there was no direct documentary
evidence regarding whether these processes woudrbef a passive or an active approath.

In this respect, the Bipole Il proposal is notyutonsistent with “the framing of good
guestions” part of principle three, which implieseed for questions and hypotheses that are
testable, quantifiable and replicable. That bemid,sour interview with Hydro staff revealed that
the proponent intends to use active AEM in seveasis of the EPP, such as designing caribou
corridors and preventing the migration of invasspecies. If these intentions and the details of
the various experiments had been explicitly notethe EPP, the EIS would have been
improved.

The Bipole Il proposal is also not fully congruemith the last part of principle three, which
suggests that AEM needs to emphasize the socigba@iiatal nature of the process. Manitoba
Hydro, in many respects, is a provincial leadermvttecomes to community engagement and
building partnerships in environmental governalidayt as already noted the corporation’s plans
for broad-based public involvement in monitoring eather limited.

Additionally, the Bipole EPP is notably weaker e social and political side of things than it is
on the biophysical side. The document lacks plareven frameworks for access management
and for monitoring socio-economic (including comntyihealth variables) and heritage resource
impacts!’ Further, the IRs indicate that these plans alleusiiler development, although the
fundamental components of the socio-economic péae been identifietf

AEM is inherently social and political, but thisparticularly true when it is applied to social,
economic and cultural parts of the environmentlyFedmplying with Allan and Stankey’s
(2009) third principle, would, therefore, have died a more robust and ambitious approach to
these matters in the EPP.

1.8.4 Q\REFUL DOCUMENTATION

Allan and Stankey’s (2009) fourth principle is “eul documentation”, requiring documents
that are transparent and open to scrutiny, andjdedito encourage thoughtful and constructive

13 Chapter 11, section 11.3.4.2; Attachment 11-1,ekplices B and C.

4 CEC/MH-11-002b, CEC/MH-VI-207, CEC/MH-VI-208, CE®IH-VI-214, CEC/MH-VI-358a.

!> The report by Aura Environmental Research and @ting (section 4.5) notes that the EIS contemplate
passive (or reactive) approach to mitigating curtivea

16 See, for example, the extensive consultationsribestin Chapter 5 of the EIS.

" Chapter 11, sections 11.3.4.3-11.3.4.5; Attachriiérit, Appendix H.

' CEC/MH-VI-230, CEC/MH-VI-349, CEC/MH-VII-462, CE®IH-VII-499.
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debate. With regards to this principle, a stroreguee of the Bipole Ill proposal is how the EPP
deals with information management and communicatidhe program includes plans for an
Environmental Protection Information Managementt&ys(EPIMS)!® which will include

project and regulatory information, inspection amgddent reports, and monitoring field data and
reports. The program also includes plans for orggoemmunications with contractors,
regulators and Aboriginal communities, and for aimaports for distribution to a wider
audienceé® A project web site, containing information fronetBPIMS, will also be

maintained™ Further, the IRs state that the heritage resquierewill be reviewed with

interested parties prior to constructfgn.

On the negative side, as already noted, shortcammthe EIS include lack of discussion of the
need for and challenges to implementing AEM, aiwcll taf transparency regarding the
proponent’s intentions for active experimentatiddditionally, the IRs indicate that Hydro is
not in a position to release third-party audits drhs yet to release a report of the September
2011 audit of its environmental management system.

The IR$* and the interview with Hydro staff clarify thaetfEPIMS will not be open to the

public because of the nature and purpose of thabdag: timely gathering and sharing of
technical, confidential and proprietary informatidine decision to keep the EPIMS closed is
understandable but an implication is that the ptojesb site will need to be robust, informative,
current and highly accessible for Hydro to fullyisfy the fourth principle’s prescription for
transparency, openness, and thoughtful and cotisgwdebate. The site could also be used to
distribute, and collect feedback on, EPP documiatisare still under development, although the
IRs state that Hydro is not prepared to releasat¢khess management plan until discussions with
regulators and local communities have been condléitde

1.8.5 DESIGNED TO PROMOTE LEARNING THAT TRANSLATES INTOQIE

A positive aspect of the Bipole Il proposal is #dent to which the EIS is consistent with Allan
and Stankey’s (2009) fifth principle (designed torpote learning that translates into action), or
at least the second part of it, which underlinesithportance of organizational commitment and
will to act in promoting learning leading to action

The EPP is grounded in broader corporate polioesiagement systems and programs that
acknowledge the need for continuous improvementfanechaking policy and management
adjustment$® A result of having this foundation is that the mngance of learning and
management adjustments are recognized at the mpexidevel?’ Additionally, the EPP
establishes a process for its own review and reh®&\irzcluding taking into account monitoring

9 Chapter 11, section 11.2.11.

20 Chapter 11, section 11.2.12, CEC/MH-11-002a.

2L Chapter 11, section 11.2.12.

22 CEC/IMH-VI1-499.

2 CEC/MH-VI1-364.

24 CEC/MH-11-002c.

25 CEC/IMH-VII1-462.

% Chapter 11, section 11.1.

27 Chapter 11, section 11.3; Attachment 11-1, sedion

2 Chapter 11, section 11.3; Attachment 11-1, se@ic®EC/MH-11-002b, CEC/MH-11-002e, CEC/MH-I1-002f.
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and auditing resultS. Moreover, chapter 7 of the EIS provides, and tierview with Hydro
staff confirmed, numerous examples of adjustmeaseth on consultation resuffsand the IRs
provide an example of a change based on audittséSul

1.8.6 LPPORTING THE RIGHT’ PEOPLE

The sixth principle, supporting the “right” peopleghlights how important it is to have suitable
AEM participants, and how important it is that fyeaticipants have the latitude, organizational
support and resources to undertake their work. gitpe aspect of the EIS is that the
organizational commitment and will to act discusabdve has seemingly translated to Hydro
practitioners having sufficient authority and orgational supports for doing basic AEM
work.3? At the operational level, organizational supportAEM is manifest in various parts of
the environmental protection program and the ptdiP. For example, the EfSand the IRY
set out clear feedback loops from inspection anditanng results to internal decision
processes, and they establish lines of resporgibilthe event monitoring detects a problem.

On the negative sided, there is uncertainty adwiektent to which operational staff have the
latitude and organizational supports for involvargarray of stakeholders throughout the full
AEM cycle. Further, there is a relative lack ofritiain the EPP regarding who is responsible
for environmental auditing, to whom the results wé reported, and who is responsible for
acting on the results (although as noted earlei®s did provide an example of when an audit
resulted in an adjustment to the EP)S

Additionally, although the EPPand IRE® have indicated that training will be provided to
enhance monitoring capacity among Hydro staff aatractors, and the IRs have given an
estimate of the number of Environmental Inspedioas will be assigned to the project during
construction, the overall level of resources théitlve devoted to AEM is unknown. Given the
apparent lack of attention to community involvemamdl the relative under development of the
social, economic and cultural parts of the EPP,isteft to wonder if sufficient resources will
be assigned to AEM and in particular to the momgpand ongoing assessment of economic,
cultural and social environments (including comntyihiealth). More information on resource
allocations for the EPP and especially AEM woulgéhmspired more confidence that the
Bipole proposal was fully congruent with the siptimciple.

29 CEC/MH-VI-352a, CEC/MH-VI-352b, CEC/MH-VI-358a, CEMH-VII-364.

30 Examples of adjustments based on consultatiortsésclude changing from guide-steel lattice traission
towers to self-supported towers and changing theguhent of towers to ensure field access for lfnge
equipment.

31 Development of the EPIMS in the Bipole |1l assesahwas based on results from a September 2011 afudi
Hydro’s environmental management system.

32 CEC/MH-11-002d provided job descriptions for thesitions of Senior Environmental Assessment Officer
Environmental Inspector, Environmental Monitor, &m/ironmental Officer, position that would be igtal to
AEM activities such as inspection, monitoring, omgpassessment, and evaluation.

33 Chapter 11, section 11.2 and 11.3; Attachment, lsedtion 2.3.

34 CEC/MH-11-002a, CEC/MH-11-002b, CEC/MH-11-002e, CEMH-11-002f.

% Attachment 11-1, section 5.5.

% CEC/MH-VI1-364.

37e.g., Chapter 11, section 11.2.7.

% CEC/MH-VI-358b.
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1.8.7 QUESTIONS FOR DETERMINING THE QUALITY AlEM STRATEGIES AND PRACTICES

Finally, while Allan and Stankey (2009) offer gealeguidelines for best practices, others, such
as Gregory et al. (2006), have proposed more spetiferia. In Table 1 we have brought
together guidelines and criteria from these twasesias well as the other literature reviewed
above into a comprehensive set of 36 questiongddtarmining the quality of AEM strategies
and practices. The questions, which are organizedrding to the four basic elements of AEM
and the cross-cutting theme of interactive goveraaare offered to help guide Manitoba
Hydro’s future AEM efforts. Engaging with these gtiens can help Hydro more fully harness
the power of AEM for responding to the complexiipcertainty and conflict inherent in the
corporation’s upcoming development proposals.
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Table 1: Questions for planning and assessing AEMrategies and practices.

Experimentation

1.
2.

BOoOoNOO AW

0.

11.

Does the AEM strategy take a long-term, multi-seedd integrative view of the environment?

Is the AEM strategy set at scales compatible witisé of critical ecosystem functions and approgijiatisdictional
functions?

Are proposed management objectives and actiongrissito test hypotheses?

Is there more than one management alternative?

Is the target system well defined?

What units have been determined for AEM experinients

What opportunities exist to replicate managemetiv@as to check their reliability?

If spatial extent or complexity is large, are thepportunities to apply AEM on a subset of the poband scale up?
Has the AEM design been pared down to focus on thiolye uncertainties most likely to influence mamagnt decisions?
Have potential issues related to background trandscumulative effects of management actions bddreased in the
AEM design?

Will AEM use models to evaluate management altéreg?

Monitoring

12.
13.

14.

15.

16.

17.

Is the planned timeline to obtain verified resglisnpatible with management decision-making requergs?

How will indicators determine whether managemestiagptions hold true or reveal that the managenteategy is not
delivering expected outcomes?

How will it be known that observed changes are tuhe way in which the environment was treatedraotcue to other
variables affecting the system?

Will monitoring differentiate among different hypasized outcomes from a particular managemenegiraand thus
contribute to learning about how the managed systerks?

How is monitoring focused on each of the:

« effectiveness of key management projects, strateqgid programs;

e condition of resource values (including restoratidlegraded values);

e nature, extent and severity of environmental tisgd@gks and impacts (including new and emergimgats);

¢ level and nature of human use, its environmentaditigity and sustainability; and,

« views of the general public and/or on-site visitors

Will the information collected through monitoringve sufficient predictive ability to make a diffeace to managers?

Feedback and learning

18.

19.
20.

21.

Does the plan allow managers to receive a contspoocess of feedback, leading to a reformulatfqorablems, tactics
and strategies?

How will adjustments be made if desired objectiaes not met?

Is there evidence that Manitoba Hydro is open toimking the purposes, rules and assumptions ugoohwits
management strategies are based and by whichriiteg

Is Manitoba Hydro committed to valuing differentdmledge systems and epistemologies?

Institutional capacity and support

22.

23.
24,
25.

26.
27.
28.

Does Manitoba Hydro acknowledge that it operaténdreasingly complex environments that exist uraerditions of
rapid change and considerable uncertainty?

Does Manitoba Hydro show explicit policy guidancel deadership support for AEM and continual imprmeat?

Is Manitoba Hydro willing to accept and act upoformation that may be contrary to existing beliefslues and policies?
Does Manitoba Hydro set aside a specific time dadesfor learning from and reflection upon the &sses and failures of
its management decisions?

Is there sufficient management flexibility (and tionity) to incorporate new information in revisedperimental designs?
Are sufficient analytical skills available (staff contractors) to design, monitor, and evaluateMAttans and results?
Does Manitoba Hydracknowledge that AEM is hard, time-consuming, axgkeesive and requires ongoing investment 3
organisational commitment and will to act?

and

Active and ongoing participation

29.

30.
31.
32.

33.
34.

35.
36.

Can all the costs and benefits (and risks) of top@sed project be documented and communicatednanamer
understandable to all stakeholders?

Do the design and assessment of AEM explicitly aslslthe multiple goals of stakeholders?

Does AEM elicit active and ongoing participatioorfr those most likely to be affected by the polidiegg implemented?
Does the governance framework for AEM involve tharsd, collective effort of Manitoba Hydro, provi@icand federal
government, private business, civic organizatitotal communities and the general public?

Will management make use of both explicit and tedwledge?

Are management plans and other documentation apseraitiny by all stakeholders and the wider pylaitd are they
designed to encourage thoughtful and construcemt?

Do stakeholders see AEM as an effective way to @éhluncertainty?

Does the proposed AEM design involve any trade-this might be considered taboo by some staketsi#tder
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PART 2: LINKING ADAPTIVE ENVIRONMENT MANAGEMENT AND
| NDEPENDENT OVERSIGHT

This section examines in greater detail the ctifro@ortance of environmental monitoring and
the different elements that form part of a monigrprogram (Section 2.1). The discussion then
turns to the role of independent oversight as a&gwnce mechanism for monitoring primary
resource developments, including the differentoaasvhy independent oversight bodies have
been created for different projects (Section atZddresses different models of independent
oversight and provides a critique of the case exesnpased on interviewsand peer-reviewed
literature. Section 2.3 sets out seven “best prastiprinciples for independent oversight, while
the concluding section (2.4) explores the casenfigpendent oversight of Manitoba Hydro
projects, and briefly outlines the factors thatmupthis scenario.

2.1 MONITORING

As noted above, the AEM cycle follows through fstages: plan; do; evaluate and learn; and
adjust. Monitoring is a critical component of tiérdl stage, and, in general, serves “as the basis
for determining whether management assumptionsthaddand from which learning can inform
subsequent actions” (Section 1.3).

But beyond its role in AEM, monitoring is standam@ctice in large-scale resource development
in Canada. (See Noble and Story (2005) for a lesiefanation of the terms “follow-up”,
“feedback”, “monitoring” and “auditing”, and suppimg references demonstrating the critical
importance of this component of project approvelionitoring commitments generally span
three categories:

39 Detailed information about each case was comphealigh a review of academic literature, government
documents, and private contracts related to eagdnaation, as well as examining organizational sitels.

Five cases were selected for further review: theetldiamond mining independent environmental oghtsi
agencies in Yellowknife (IEMA, EMAB, SLEMA), the Iice William Sound RCAC (Alaska) and the RMOB
developed for the Sydney Tar Ponds Remediatiora Baitection for these cases included a site {tisithe
oversight agency, not necessarily the project foicivthe agency was formed), which simultaneoukbmeed for
(i) a more in-depth literature review, and (ii) $estructured interviews with key stakeholders irgal in the
agencies. Interviews were conducted in the summerfal of 2010. Lasting between 30 minutes and iears,
guestions explored the strengths and weaknessschfoversight agency, and the role of indepenmemsight in
resource management (including the circumstancesrumhich independent oversight should be canvassed

These findings are referenced throughout this @ecif the report. To protect the confidentiality of
participants, codes have been assigned for eatibipant. The first part of the code specifies thses: DM
represents participants with information on the@¢hagencies created fdimmond minef the Northwest
Territories; PWS represents participants with infation on the Prince William Sound RCAC; and, Sépresents
participants with information on the agencies addbr the Sydney Tar Ponds Remediation. The separtdf the
code specifies the interest group: P representsmb@r of non-governmental organizations, acadendélze
public; 10 represents a member of the Oversightngggboth Board Member and Staff); and G represewrsbers
of government (local, state/provincial, and federainally, the number is assigned for each inmiranging from
one to eight at each site. Thus PWS 10-1 is a septative of the Prince William Sound RCAC, intewil.

Funding for this element of the research was pexvithrough the Social Science and Humanities Relsear
Council of Canada.
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» compliance ensures that regulatory requirements, and in szases, company
commitments are fulfilled;

» verification: establishes the accuracy of predictions, theog®ning up the opportunity
to make revisions as necessary; and,

» effects assessmento “measure the environmental changes that catthbuted to
Project construction and/or operation and checletfextiveness of mitigation measures”
(Manitoba Hydro, 2011, pp. 4-40).

However, monitoring programs are somewhat more ceghthan this list would suggest,
specifically when addressing “effects”. Monitoripgpgrams can serve seven different functions,
depending on the design and implementation of thgram. In addition to compliance and
verification, monitoring programs can be desigretft

» establish daselineagainst which to measure and mitigate changegimdnd Northern
Affairs Canada, 2007; McDonald, 2002; Mitchell, 20@orrison-Saunders & Arts,
2005);

* engagethe public in environmental management activitiesulting in increased
community capacity and access to information (Mat;l2002; Morrison-Saunders &
Arts, 2005);

» identify unforeseen change$y ensuring adequate surveillance of complex syste
thereby allowing for adaptive management (Indiadh ldorthern Affairs Canada, 2007;
Mitchell, 2002);

* identify areas where insufficient data are availal# (McDonald, 2002; Noble, 2005),
and in doing so gather data for future decisioningakMitchell, 2002); and,

» evaluate progress towards sustainable developmer@among other legitimate societal
goals (Ecological Monitoring and Assessment Netw@dordinating Office & Canadian
Nature Federation, 2003; Noble & Storey, 2005).

Proponents and government typically carry out nwoimg programs. In general, the proponent
develops the protocols for monitoring programslemté and analyzes monitoring data, and
provides information to the government, as requifidgk government reviews and edits the
monitoring protocols to ensure compliance with #gpetegislation and policies; reviews
monitoring reports; and, in certain situations, ptetes spot checks to ensure compliance. In
circumstances where results exceed specific tatigetgovernment will sometimes employ
enforcement measures (generally through fines).

If monitoring is a standard element of project appi, and there is a general process through
which monitoring is completed, why are there chdlsindependent oversight? First, there is
recognition that the government is responsiblarfany broad social imperatives, some of which
conflict. There is a general belief that the ecoilmamperative trumps the environmental case;
this notion of conflicting mandates becomes momamaated when specific departments have
dual responsibilities, asverlapping mandates In addition to overlapping mandates, the Crown
may serve several roles, including proponent, assesd regulator.

0 Summarized by Moyer, Fitzpatrick, Diduck and Feo€2008).
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Second, when resource development is undertakspeirsely-populated areas, far away from
the regulators, some proponents prove to be “diffito discipline by the state” (Brown &
Luttrell, 2004, p. 1). In suchinterland development the project is out of sight and out of
mind”. Third, the past twenty years have semtuced administrative capacitywithin federal
and provincial departments. Periods of economieg®ion result in layoffs and hiring freezes in
the civil service, which tax the ability of manypd@tments to meet basic mandates.

Fourth, the recent past is withess to several tafdscfailures to protect the environment
which decrease faith in the government to fulfgliole in protecting public goods. These
elements contribute tolack of trust among stakeholders- in particular between local
stakeholders, and the government and/or the praypone

Finally, as noted by Noble & Story (2005, p. 18Bgre is considerable evidence of

implementation failures, that is, follow-up, including monitoring is rayetione, or where done,

completed rather poorly. As summarized by a reptes@e of Aboriginal Affairs and Northern

Development during the hearings for the Mackenzs @roject, interest in Independent

Oversight stems from the concern that the existwogitoring framework may not address:
...the concern[s] that northerners have about engtiniasit development proceeds in a
responsible fashion, that it provides the benettat it results in minimum harm and,
frankly, their skepticism that that can be entrdstegovernment and industry alone to
ensure it happens. That's part of the issue thateeel to deal with. The transparency of
the process, the ensuring that information is fgadiailable so that people can confirm
for themselves that things are going well is agag of it (Joint Panel Review, 2007, p.
9135).

As such, there is increasing interest in employitgpendent oversight bodies.

2.2 INDEPENDENTOVERSIGHT

Independent oversight involves the creation ofretitution or board that is autonomous, or
semi-autonomous from government and project propisnéndependent oversight bodies serve
different functions, but at their base, they taken@tch dog functions usually performed by
government and industry, and these are useddmbnstrate .. accountability for the
appropriate, proper and intended use of resourcégGibson, Lacy, & Dougherty, 2005, p.1).

Independent oversight reflects a growing movemastrengthen mechanisms of accountability
in government! Current models of governance usually rely on tarons of accountability:
vertical and horizontal (Goetz & Jenkins, 2001)nMate actors perforwertical

accountability. Examples include voting in free and fair elecipangaging non-governmental
organizations in policy development and implemeotatetc. The most significant limitation of
this type of accountability is that it is difficuld affect change, particularly in a timely manner.
For example, if the citizenry opposes a decisioderiay a majority government, it may have to

41 Accountability addresses a range of imperativesctird at ensuring an agency meets the expectatiotss
constituency. It includes “asking what has beenedomwill be done ... giving reasons and formindgmnent..[and]
rewarding good and punishing bad behaviour...” (Stred 999, 15).
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wait up to five years to elect a different govermm®ther forms of vertical accountability are
done on an ad-hoc basis, making recourse challgngin

Horizontal accountability is oversight carried out across one level of §stesn; in other
words, one department or agency reviews the actibasother. Common examples of
horizontal accountability include appointing ombpelsons, creating corruption control
agencies, and appointing investigatory commissiorm/ersee activities. This type of
accountability also has significant limitationsglunding:

* there may be too many activities to monitor;

* it may be too difficult to monitor the activities question;

* the responsible department may have insufficiemtlifug to complete the monitoring;

» the responsible department may have inadequatecenient mechanisms;

« the responsible department may lack of legal pawénplement sanctiori€;and,

» challenges in terms of public perception, partidyld the public has limited trust in one

branch of government as a substitute.

Independent oversight reflects a new approachdowatability, termedliagonal” or “hybrid”
accountability (Ackerman, 2003, p.450). This system is seen toobbeplementary ténot
replacing) mechanisms of vertical and horizontabaatability. Each oversight agency has a
unique implementation framework, mandate, fundimgregement, and composition, specific to
the task at hand. In this way, independent ovktsiges not suffer the limitations of timing,
mandate or public perception suffered by other rapigms of accountability.

The most commonly known form of independent ovértsig that created for the police; for
examplePolice Service Boardare typically civilian oversight bodies chargedhwieviewing
citizen complaints, police-involved shootings, édowever, independent oversight bodies are
increasingly being employed in resource managefeegt Brown & Luttrell, 2004;
O'Faircheallaigh, 2007). Table 2 identifies resetbased oversight bodies considered in this
study.

“2 Sanctions being the final tool for ensuring enéonent.
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Table 2: Resource projects with independent oversi of environmental monitoring.

Location | Resource Stage | Yéard Board | Acronym
Sollum Voe, Energy (Oil and | Operations 1977 Shetland Oil Terminal EnvironmeAthlisory | SOTEAG
SCT Gas) Group
Valdez and Energy (Oil and | Operations 1990 Prince William Sound Regional @it PWSRCAC
Anchorage, AL, | Gas) Advisory Committee for oversight of shipments
USA of oil from Alaska after the Exxon Valdez spil
Kenai, AL, USA | Energy (Oil and | Operations 1990 Cook Inlet Regional Citizens Adiso CIRCAC
Gas) Committee for oversight of shipments of oll
from Alaska after the Exxon Valdez spill
Gulf of Mexico, | Energy (Oil) Operations 20%1 | Proposed, stemming from the Deepwater N/A
USA Horizon oil spill of 2010
Mackenzie Energy (Natural | Operations 2009 | Proposed as part of the Joint Panel Review | N/A
Valley, NT, CA | Gas) Report
Sydney, NS, CA| Infrastructure | Remediation| 2007 Remediation Monitoring Oversigbail for RMOB
(Steel Smelter) the Sydney Tar Ponds and Coke Ovens
Remediation Project, and the Citizen Oversight
Committee
CLC
Citizen’s Liaison Committee
Billings, MT, Mining Operations 2000 Stillwater and East Boul@eersight SEB-GNA
USA Committees under the “Good Neighbor
Agreement” for the Stillwater Mining
palladium/gold/platinum mine
Yellowknife, Mining Operations 1997 Independent EnvironmentahfMwoing Agency | IEMA
NT, CA for the BHP Billiton Ekati diamond mine
Yellowknife, Mining Operations 2000 Environmental Monitoring Astwy Board for | EMAB
NT, CA the Diavik diamond mine
Yellowknife, Mining Operations 2004 Snap Lake Environmental Nmmg Agency | SLEMA
NT, CA for the De Beers Snap lake diamond mine
Happy Valley- Transportation Operations 1995 Institute for Envinental Monitoring and IEMR
Goose Bay, NL, Research for the low-level military flying
CA operations in Labrador

(1) It is surprisingly difficult to narrow down goscific year of origin for each body. Data for thidumn,
then, rely on the date when the legal framework reéesased (discussed below).
(2) To date, no independent oversight bodies haea lsreated for these projects. Thus the datesrifer
the most recent report that considers this option.

Nine existing and two proposed independent ovetsighncies were considered in this analysis:

* Sollum Voe, Scotland: SOTEAG. This agency is resgaa for developing and
implementing monitoring programs associated wittand liquefied gas terminals in the
Shetland Islands. It served as the model for thie&is’ Advisory Councils created in
Alaska following the Exxon Valdez Spill (RitchieQ@4).

* Alaska, USA: PWSRCAC and CIRCAC. These two Regid@itizens’ Advisory
Councils were established in law following the Erx¢aldez Spill in 19899ee Box 2.1

» Gulf of Mexico, USA: This is a proposed agency stang from the Deepwater Horizon
spill. The National Commission on the BP Deepwaterizon Oil Spill and Offshore
Drilling recommended that an independent overdigiaty be established “similar to the
Regional Citizens’ Advisory Councils mandated bg @il Pollution Act of 1990, to
ensure spill planning and management, and localwewment (National Commission on
the BP Deepwater Horizon QOil Spill and Offshorellbrg, 2011, p.268-269).
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« Inuvik, NT: This was a proposed agency for the Madie Gas Projeét.

« Sydney, NS: RMOB and CLC. The federal review p&oethe remediation of the
Sydney Tar Ponds recommended that the governnréq ah independent monitoring
board to ensure that the government “proceed($invits approved guidelines” (Public
Works and Government Services Canada, 2010, Recodatien 53). Furthermore, it
recommended the Crown Corporation overseeing tihedetion continue to support a
Community Liaison Committee (recommendation 5Skefaort back to the community
about progressée Box 2.2

« Montana, USA: SEB-GNA. This oversight agency wasied through a private contract
among the Northern Plains Resource Council, CotbmaAResources Council, Stillwater
Protective Association, and the Stillwater Miningr@pany to address issues of concern
associated with the development, including thosetifled specifically in the agreement
(Kenney, Stohs, Chavez, Fitzgerald, & Erickson,£00

* Yellowknife, NT: IEMA, EMAB, SLEMA. Independent emonmental oversight boards
were created for each of the three diamond mineseaxpin the Northwest Territories.
With each successive development, the logical ozg#ion of its respective oversight
body was modified to reflect lessons learned framiier experiencesée Box 2.3
regarding the IEMA).

» Happy-Valley-Goose Bay, NL: IEMR. The Institute osees the environmental effects
of low-level flight training based at the Canadiorces Base at Goose Bay and
conducted over large areas of Labrador and nottgreaQuebec. Creating the institute
was a recommendation by the Independent Reviewl Banek for the environmental
assessment process (Institute for Environmentalitdong and Research, 2012).

As described above, each independent oversightib®anique. The design of the body impacts
the ability of each oversight agency to meet ittigaltions, as well as to serve broader public
expectations. Table 3 outlines the unique impleatént framework, mandate, funding
arrangement, and composition for each board or@agen

*3 The Joint Panel Review recommended that the Corfonissof the Environment and Sustainable Develogmen
report annually on the implementation of the Panetcommendations (Joint Review Panel, 2009 recaomat®n
19.1). In the absence of this report the panelmeeended an independent oversight agency be created
(recommendation 19.2). However, in its respondbaganel, the Governments of Canada and Northwest
Territories declined to implement either recommeioda

It is important to consider the government’s re@sguinderlying its rejection of the Joint Panel’s
recommendation, particularly since it is inconsisteith earlier positions in other cases, whictutesl in
independent oversight bodies being established gbliernment suggested it could not implement recentation
19.1 because to do so would interfere with the pedeence of the environmental commissioner. Furthsaid
recommendation 19.2 was “outside the scope ofdle Review Panel’s mandate. [and] The recommeaodasi
beyond a reasonable recommendation that wouldfflom considerations of the Joint Review Panel waétspect to
the environmental impacts of the Mackenzie GasdetbjGovernment of Canada & Government of the Northwest
Territories, 2010, 126 To address the issue of monitoring, the Govemimesponse observed the Government of
the Northwest Territories has a tracking systemlate to address both Territorial and proponentrod@ments.
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Box 2.1: Alyeska Marine Facility and Transfer Staton: Prince William Sound Citizens’
Advisory Committee

The Regional Citizens’ Advisory Council was borhafuichaos, anger, outrage, and
alienation: the chaos of the spill, anger at inady'st arrogant and ultimately empty
assurances, and outrage at the flimsiness of thlerepponse and government's flaccid and
inept oversight (Stanley, 1994, p.312)

The discovery of oil in the North Slope of Alaskimgered the construction of the 800 mile Transskéa
Pipeline, owned and operated by Alyeska Pipelingi&ss Company (2011). The oil is shipped to a materminal in
Valdez, Alaska, where it is transferred onto sHfiggdransport. On March 29, 1989, 10.8 million gal of oil spilled
when the Exxon Valdez tanker ran aground the BRgef (Hunt, 2009). Restitution and clean-up castdtfe disaster
were significant (National Commission on the BP peater Horizon Qil Spill and Offshore Drilling, 201p.232).

Today, there are three organizations involved estte: two independent oversight bodies (the Rrivdliam
Sound Regional Citizens’ Advisory Committee, anel @ook Inlet Regional Citizens Advisory Committesparated
by geographic location, and the Exxon Valdez QillSpustee Council (Trustee Council), created tibigate the
negative effects of the spill. The focus of thix li®thePrince William Sound Regional Citizens’ Advisory
Committee (PWSRCAC)

Although citizens of Prince William Sound soughtaice in pipeline, terminal and marine activitigfopto the
oil spill, the incident quickly gave traction toclal demands. PWSRCAC was created through a corfénadtfunding)
with Alyseka Pipeline Services, and later givenandate in s. 5002 of the Oil Pollution Act of 19@IPA 90) (Capt
Max Miller & Lt Dave Haynes, 1994).

The contract between the PWSRCAC and the AlyespaliRe Service Company was signed on February 8
(1990). PWSRCAC “had insisted on, and won, four peyvisions: absolute independence from Alyeskaggaus
access to Alyeska facilities, a guaranteed soureamual funding, and assurances that the contragtd last as long
as oil flows through the pipeline” (Stanley, 1994313).

The agreement gives the PWSRCAC monitoring andsadyifunctions respecting the terminal, oil spill
prevention, safety and emergency response andevelpgropriate, the vessel traffic system (Clausn@,article Il
clause 2.1). The PWSRCAC had base funding of $omiper year, adjusted for inflation, and renegtstil every
third year (Clause 3.3). Today, PWSRCAC has fundihgver $3.3 million per year (PWS Interviews IQHD-3, 10-
4). Article 4 obligates the company to give PWSRC#&@sonable access to facilities and informatidapilte
resolution is subject to arbitration (Article 7yless sufficient notice is provided that PWSRCAQ pirsue litigation.
The PWSRCAC includes representatives of 18 memigamnizations, located in the area affected by file &
employs a staff of fifteen people, including tedahiexperts who serve as project managers.

The literature suggests there were some growingspaithe early days of the PWSRCAC. As noted bytCa
Max Miller & Lt Dave Haynes, “...the early developnt stages were rocky, even to the point of dis&olli(1994, p.
324). One example involved the question of reprasiem. As the PWSRCAC is comprised of local repreatives,
there were questions about representation: wenelllembers responsible to their member organizsitionto the
Board itself (Stanley, 1994, p.317)? A second issureounded mandate: was PWSRCAC a “whistle-blowiatchdog
or simply an advisory group?” (Capt Max Miller & Dave Haynes, 1994); was it designed to creatt between the
proponent and the community, or to ensure that tnong was done in a way that met the needs ofatte
stakeholders (Stanley, 1994)?

Fifteen years later, these questions appear tedmved. PWSRCAC was held as a model of excellesitbe
respect to both monitoring and community relatiomeecent hearings into the BP Deepwater HorizdrSpill (2011),
and in international venues exploring the oppotjuftr Independent Oversight (Interview PWS Intews P-2). A
point of pride for PWSRCAC staff is that, as of 20there has been no spill at the transfer station the port area
(though the same cannot be said for the pipelifégwis outside the mandate of PWSRCAC) (PWS ligers 10-1,
P-2,10-3, I1C-4, F-5).
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Box 2.2: Remediation Monitoring Oversight Board forthe Sydney Tar Ponds and Coke
Ovens Remediation Project (Tar Ponds)

The Sydney Tar Ponds and Coke Ovens site is, aiygubb most infamous contaminated site in Canadg.

Located in the Muggah Creek watershed, in the conityjof Sydney, Nova Scotia, the industrial siteswg
once home to a flourishing steel industry. Produrctias fuelled by locally mined coal, and processed
site using coke ovens. The facility was establishetB99. Although it produced close to half of @da’s
steel in 1921, by mid-twentieth century the ecorasnaif production had become precarious (Rainham,
2002). Nonetheless, the coke ovens were not clastidl 988, followed twelve years later by the stee
plant (Palen et al., 2004).

Concerns about contaminants and impacts to hunalthHeom this urban-industrial site trace back
the early 1980s (Rainham, 2002). “The first offigudies of environmental contamination were
conducted in the early 1980s by the federal departrof fisheries and indicated levels of PAHs
[polycyclic aromatic hydrocarbons] in lobsters ® 200 times higher than anywhere else on Cape Bret
Island...[and] led to the closure of fisheries @piens in the area,” (Haalboom, Elliott, Eyles, &lygah,
2006, 229).

Responsibility for remediation fell to the fedeaald provincial governments. TiSydney Tar Ponds
Clean-up Agreemen1986, outlined the terms of remediation. Cleamsupverseen by the Sydney Tar
Ponds Agency (STPA). The STPA is a single purposiéyecreated by the government of Nova Scotia,
funded through a $400 million dollar cost-shariggesement with the federal government. As the
proponent, the STPA manages project design, impitatien and public communications (Sydney Tar
Ponds Agency, 2010).

The remediation design was created under the esgaw@due of community engagement. A Joint
Action Group (JAG) was struck to finalize a remdidia strategy (see Barlow & May, 2000; Palen, et al
2004, among others). Once that was determine& THRA employed a Citizens Liaison Committee (CLQ
for the purpose of community outreach.

The Joint Panel Review, which reviewed the envirental assessment for the project (Public Work
and Government Services Canada, 2010, 18-19) reeoned that the CLC continue through project
implementation, albeit with a more transparent apprent process and formalized terms of reference
(recommendation 55). In addition, the Panel recontad the government strike an independent oversi
board that “would act in a formal technical revieapacity and to ensure the general public thaPtiogect
is proceeding within its approved guidelines” (nexnendation 53). Although the federal government
agreed, in principle, to the recommendations, ggested that oversight be conducted not indepelygdent
but by government agencies. It also provided suppothe province to continue the CLC.

The provincial government was more responsive écsfiecific recommendations. It agreed, and
indeed established the Remediation Monitoring amndr€lght Board (RMOB) (recommendation 53) and
made the creation of the CLC (recommendation 5gralition of project approval. The RMOB operates
under the terms set out by the Province in itsomsp to the Joint Review Panel (i.e., there is no
memorandum of understanding or agreement).

The interview participants expressed significantasons with the model for independent oversight
employed for the Sydney Tar Ponds Project. In palgr, they noted:

e alack of information for the public; (Public Workad Government Services Canada, 2010, 19);

< insufficient trust in government, who serves asitibe proponent and regulator (STP-P1, STP- P2,
STP 10-5)

e inadequate funding STP-P1, STP- P2, STP I0-5; and,

* lack of independence STP-P1, STP- P2.
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Box 2.3: Independent oversight for monitoring of damond mines in the Northwest
Territories, Canada: BHP and the IEMA

The discovery of indicator metals in the Slave @gimal province led to the development of threerapenal diamond
mines in the Northwest Territories (see Affolded1Q; Fitzpatrick, 2007; O'Faircheallaigh, 2006, 200 he first to
open was the Ekati Mine (BHP), quickly followed tme Diavik Diamond Mine (Rio Tinto), and the Snagke
Diamond Mine (DeBeers).

Ekati was the first diamond mine in Canada, ansua$, it faced a number of concerns during itsremmental
assessment, including:

e issues regarding abandoned mines in the Northwessitdries;

¢ alegacy of poor company and government relatigussvith Aboriginal communities;

« concerns about exploitative international busimesastices of global mining companies; and,

e questions about the adequacy of the regulatoryoapfs process to ensure companies honoured comnigme
made during the regulatory process.

Because of these and other concerns, a numbentfctual agreements were struck for each diamooje ¢i:

¢ impact and benefit agreementsnegotiated between the proponents and affectedigibal communities. These
bilateral agreements, which address the specifi@ats of development on Aboriginal peoples, areadoiressed
in this brief;

e asocio-economic agreementvhich addresses a range of issues includingitigaicommitments, health and
social services programs and monitoring, and Ibaalness development initiatives. The independeetsight
bodies created through these agreements focuscmemnomic conditions, and thus are not addreisstds
report; and,

¢ an environment agreementwhich addresses a range of issues, includingekielopment of environmental
management programs, reporting requirements, @amd reclamation plans, the provision of secul#yosits to
act as remedies for potential infringements orattgeiments, and the establishment of independensighe
(Canadian Institute of Resources Law, 1997).

With each successive development, the logical azg#ion of its respective independent oversightybwds modified

to reflect lessons learned.

The longest standing agency is the Independent&mwiental Monitoring Agency (IEMA), created for BISP
Ekati Mine. It consists of a seven-member boardifctors, four of whom are appointed by Aborigineganizations,
with the three others being appointed jointly bymBiind the federal and territorial governmentspimsaltation with
Aboriginal organizations. Non-governmental orgati@@es are not represented on IEMA. Although the eaifthe
Agency might imply that monitoring is directly cau out, the IEMA reports on company monitoring dmel
compliance by the company to commitments relatatiécenvironment. The Agency does not have decisiaking
authority; IEMA reviews documentation, and makeremendations to the appropriate responsible aityt{see also
Ross, 2004).

The agreements regarding the Ekati project aréivelg well documented in the resource managemitrature
(Affolder, 2010; Fidler & Hitch, 2007; Galbraith r&dshaw, & Rutherford, 2007; O'Faircheallaigh, 20087; Ross,
2004), independent reports (Canadian InstituteesfoRrces Law, 1997; SENES Consultants Limited, 206&a
Firma Consultants, 2003) and testimony at envirortedéhearings (Indian and Northern Affairs Can&{€)7;
O'Reilly, 1998; Ross, 2007).

After a rough start, wherein Aboriginal organizaseexpressed concerns that their issues were aqtiately
addressed by the IEMA (and resulting in a differgniicture for the EMAB and then again for SLEM#gyiews of
this agency are generally favourable. As summaiige®'Faircheallaigh (2006, p. 16), “there appdarbe a
widespread perception the agency has operatedieffigcas a mechanism for technical review and preshelent
monitoring of environmental management.” Furtheemactivities and recommendations by the IEMA ltesLin
changes to monitoring programs and operationabpadt(O'Faircheallaigh, 2006; Ross, 2007).

Nonetheless, there remain areas for improvemeniofedd by O'Fairchealaigh (2006), and Interviews [DDAL,
DM 10-2, DM I0-4, DM 10-5, DM 10-1 G-7, DM P-7, thre is limited funding, which translated into limiteesearch,
or verification of the results provided by the ppopnt. Furthermore, funding is negotiated on amuahbasis, which
leaves the potential for the company to leveragisupport for a more favourable assessment. Additip although
not yet required in practice, the framework agrestnoaly grants remedies in the case of disputaeggtwatories to the
agreement (the proponent, government and Aborigirgelnizations); there is no provision for alteivetlispute
resolution with IEMA as a party.
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Table 3: Organizational and governance characterigts of each of the oversight bodies.

Resource Funding Purpose Implementation Compasitio
SOTEAG Sollum Funding amount not available | Conduct monitoring Legislation & Seven Executive Members (*), Eight Associate Mermlzerd
Voe, SCT Seven Observers

Funded by a limited company
created in partnership by the
local council and the proponen

Funding period not available.

Review monitoring reports

Provide advice and
t guidance

Private contract

(*) three from Universities, two elected councilémsm Shetland
Island, two from industry

PWRCAC, Valdez
and Anchorage, AL,
USA

3.3 million per year
Proponent Support
Negotiated every third year

Conduct monitoring
Review monitoring reports

Provide advice and
guidance

Carry out inspections
Act as public liaison

Legislation &
Private contract

18 member board, (representatives organizatiorsmie
affected region)

CIRCAC, Kenai, Approx. $300,000 per year Conduct monitoring Legislation & 22 Directors, with six from interest groups, sefrem

AL, USA Proponent Support Provide advice and Private contract municipalities, and nine from government agencis (
Negotiated every third year guidance; (*) non-voting

RMOB, Not available Review monitoring reporty Requirement for Three representatives with expertise and academailifigations

Sydney, NS, CA

Provincial Government
Not available

(annually)

approval

CLC, Sydney, NS,
CA

Not available, but non-paid
participation

Proponent (Crown Corporation
Not available

Act as public liaison

Requirement for
project approval

Three representatives with expertise and academailifigations

GNA Billings, MT,
USA

Funding allocated by activity,
with an additional operating
budget up to $135,000 per yea

The proponent
Annual

Conduct monitoring

Carry out inspections
r o

Act as a public liaison

Private contract

Eight members, two appointed oy ed the East Boulder and
Stillwater Oversight Committee, and two appointgchch
group in consultation with the Northern Plains Rese Council

(note all organizations are non-profit corporatjons

IEMA, Yellowknife,
NT, CA

$450,000 per year

The Proponent, with support
from the government for the
first two years

Annual

Review monitoring reports

Provide advice and
guidance;

Act as public liaison

Requirement for
project approval

Private contract

Seven-member board of directors, four of whom ppomted by
Aboriginal organizations, and three appointed Jgibyy BHP, the
federal and territorial governments, in consultatiath
Aboriginal organizations.

EMAB,
Yellowknife, NT,
CA

$800,000 per year

The Proponent, with support
from the government for the

Review monitoring reports

Provide advice and
guidance;

Requirement for
project approval

Private contract

Eight to eleven member board, with one appointrbgregach
Aboriginal organization, the proponent, and botrels of
government.

33 | Page




Resource Funding Purpose Implementation Compasitio
first two years Act as public liaison
Annual
SLEMA, $450,000 per year (higher in theProvide advice and Requirement for A core group with representatives of each Aborigiet; a

Yellowknife, NT,
CA

first two years)

The Proponent, with support
from the government for the
first two years

Annual

guidance;
Act as public liaison

project approval
Private contract

Science and Technical Panel; two Traditional Knolgk
Working Groups

IEMR, Happy
Valley-Goose Bay,
NL, CA

$1.25 million dollars
Federal government

Annual, but commitment made
on a five year basis

Conduct monitoring

Provide advice and
guidance, including the
power to recommend
closure

Carry out inspections;
Act as public liaison

Requirement for
project approval

Nine voting members: five appointed by Aboriginal
Organizations; four appointed by local municipabti

Four non-voting, ex-officio members, appointed by@nment
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2.2.1 MPLEMENTATIONFRAMEWORK

It is difficult to overstate the importance of tineplementation framework through which an
oversight agency is created. In addition to settingan agency’s mandate, funding and
composition, as discussed below, the frameworkiBpgthe authority vested in the oversight
body, including opportunities for recourse in them of non-compliance with monitoring
requirements. As illustrated in Table 3, independeersight is facilitated through three types of
arrangements:

» legislation, which was used for the SOTEAG, PWSRGH&d CIRCAC in Alaska and
has been proposed for the Gulf of Mexico spill. Peetinent legislation in these cases is
the federal Oil Pollution Act 1990. “Section 5002QPA 90 establishes a demonstration
project in which local citizens have direct invalvent in operations, practices and
regulatory issues related to terminal facilitied @ude oil tankers” (Stanley, 1994, 311).

» private contracts between the proponent and contgnstakeholders, such as the Good
Neighbour Agreement used in the Stillwater and Bastider Case and the
supplementary contract for the RCACs in Alaska.sEheontracts, “take a variety of
forms, but typically are documents promising compemncessions and behavioural
changes designed to reduce (and more fully displosgative community impacts”
(Kenney, et al., 2004, p.1).

» conditions of approval. In Canada, independentaght is primarily a condition of
government approval. In two cases (RMOB/ CLC; IEX)Rhe oversight bodies stem
from a recommendation from the environmental agsests However, in three cases
(IEMA; EMAB; SLEMA), following the assessment recamandation, the government
negotiated a formal, separate agreement with thegment, outlining supplemental (or
super-added) environmental commitments, includnaigpendent oversight.

There is significant debate surrounding best pradbr creating an independent oversight
agency. Unfortunately, most analysis compares agegceated through similar means, and thus
there is not, as of yet, a standard practice erfial implementation frameworks. Nonetheless,
the individual commentaries provide insight inte fiotential pitfalls that should be considered.

The legislative approach likely holds the most pis@nior highly rigorous frameworks because it
can be used to establish various regulatory asagativil remedies (Interviews PWS 10-1; PWS
P-2; DM 10-1; DM 10-8; STP P-1; STP P-2). Howeuirere are several challenges associated
with this mechanism:

* legislation is slow to develop, and slower to cleans such, the authority for
independent oversight may come afttex damage has been done, as it did for the
PWSRCAC.

» direction set by the legislation may be nebulougjravieldy, thus making
implementation challenging in the short-tersed Box 2.1

*|IEMR does not have a negotiated, separate agreehhenever, unlike the RMOB and CLC, it has a ciingbn
that canvases many key components.
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* inthe case of the Alaskan RCACs, implementatiafuiched the negotiation of a private
contract. While OPA 90 likely improved the negatgtposition of the local citizens,
there are successful examples of private contadtsde of legislative frameworks.

Private contracts, like those created through Géeighbour Agreements, emerged in the US in
the 1970s, and are used in other jurisdictions ssdfe United Kingdom. As noted by the
Friends of the Earth Scotland (2004, p.5), “GNAsS ba a useful supplement to effective and
stringent environmental regulation in helping defienvironmental justice.” GNAs provide an
opportunity for the community to ensure environnadiytresponsible behavior by a company,
and provide a means through which local commumityigs can seek action (Lewis & Henkel,
1997 as cited in Friends of the Earth Scotland 200=gally enforceable, these types of
agreements often provide for recourse through tlets, provide detailed requirements for
verification and ensure the company pays for exemonitoring. Furthermore, they may create
a positive relationship between the community d@dcompany (Shaw, 2001, as discussed in
Friends of the Earth Scotland, 2004).

On the flip side, monitoring agreements, as witteotvoluntary corporate initiatives, are not
substitutes for regulation (Friends of the Eartbtnd, 2004, p.5; Webb, 1999)he

agreements often need to be framed in law and sopgrited with supporting regulations. At the
very least, having the monitoring regime being feanm law must be viewed as a real
possibility to provide sufficient incentive for caanies to participate in an effective and
enforceable agreement. Another challenge is ergsthit all signatories have similar capacity in
negotiation and similar levels of resources to mda@ompliance with the agreement. Civil
actions for breach of contract can be expensiveiamglconsuming. Finally, depending on the
specific terms and conditions, some aspects of tong agreements may not be legally
enforceable.

The last type of framework, founded on conditiomsgroject approval, is widely used in
Canada. Lengthy, detailed and sophisticated appoovalitions are becoming the norm in
Canada — whether for environmental protection eirenmental assessment purposes
(Muldoon, Lucas, Gibson, & Pickfield, 2009). Withgards to monitoring, the approval
conditions are often supplemented by super-addezkagents for implementation, which are the
focus of the ensuing analysis. The literature arthsagreements ascribes lofty goals to this type
of mechanism, which is seen as a way for commuiteefulfill their desire and responsibility

to be involved in minimizing the adverse environtaéimpacts of large scale resource”
developments (Klein, Donihee, & Stewart, 2004; @dFeeallaigh & Corbett, 2005; as cited in
Noble & Birk, 2011, p.18). The most pressing probMith this aspiration is that communities
are not always included in negotiation, or as digmnes to the agreement!

Super-added agreements provide an opportunitydoremmonitoring occurs beyond specific
regulatory requirements (Affolder, 2010; Fitzpdtri007). An agreement can also address site-
specific, or time-specific requirements. Howevbhe agreements have been critiqued on the
basis that they may “impair the regulatory systgmndalucing discretion, undermining public
accountability and encouraging greater interdepamtal conflict” (Affolder, 2010, pp. 160-

161).
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A more long-term problem with super-added agreemisihat they are project-specific; few
provide for independent oversight on a regionatleand once a company has approval, it has
little incentive to work outside of the agreemesistruck (Affolder, 2010; Fitzpatrick, 2007).
But perhaps the most scathing critique is made dlgié&N& Birk (2011, p. 23). They examined
negotiated agreements for uranium mining in theaB#ska Region; ultimately they conclude
the super-added agreements have little influenceffests monitoring outcomes. While this is
an interesting assessment, it is important to reipeerfi) the authors have a similarly dire view
of monitoring and follow-up programs throughout @da (regardless of the framework); and (ii)
they rely on one specific mandate of monitoringtfermore, this conclusion is contradicted by
a variety of other studies (Affolder, 2010; BHP épeéndent Environmental Monitoring Agency,
2007; O'Faircheallaigh, 2007; O'Faircheallaigh &la&it, 2005; SENES Consultants Limited,
2009, among others).

In our view, the least effective implementatiomfiework is that based solely on conditions for
project approval, without a supplemental (or suganled) agreement. One paragraph in an
assessment report does not provide clear informatiothe workings of a monitoring agency,
such as mandate, composition and funding. In amgithere is a dearth of information about
board composition, the appointment process, cdrdfimterest and avenues for dispute
resolution, which are typically canvassed in sup@etal agreements. Without a super-added
agreement, independent oversight agencies riskdasght of local and party-specific nuances
important for developing a clear, transparent irehejent oversight agency (Interviews STP P-1,
STP P-2; STP 10-5). This situation can result gngicant confusion, and in some cases,
mistrust by the public.

To summarize — there is no standard legal framevarimplementing independent oversight.
However, those bodies created through negotiatezbagents (either fully or in part) have
greater authority and legal recourse than thosesevimaplementation is limited to either
regulation or approval conditions (with no suppletaédocumentation).

2.2.2 NANDATE

As noted in Section 2.1, monitoring programs aneettgoed for a variety of reasons. Likewise,
independent oversight bodies have different massdategeneral, they carry out some or all of
five types of activities:

* monitoring (independent of government);

* reviewing monitoring reports (from proponents aogegrnment);

* providing advice and guidance;

e carrying out inspections; and,

* acting as a public liaison.

An agency’s mandate is of critical importance.siiablishes, or in some cases, binds the
activities of an organization. From the public’sg@ective, an effective oversight body should,
in addition to acting as a community liaison, bendwted to “deliver higher site-specific
environmental and social standards and greatepcatgaccountability to local communities”
(Friends of the Earth Scotland, 2004, p. 44). Hevegiven the range of activities listed above,
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this is not always the case. An unclear mandateesuit in tensions that arise among the
proponent, the oversight agencies and the pblic.

2.2.3 RUNDING

Funding is also critically important as it neceggdimits the ability of the Board to achieve its
mandate. Funding levels, where publically availaditter wildly between each oversight body
(see Table 2 But is it telling that concerns about fundingresenost predominant when the
oversight agencies had less than a million doparsyear. Nonetheless, adequate funding is a
critical issue in almost all cases (e.g., BusenhE9§7; O'Faircheallaigh, 2006 and Interviews
DM IO-1, DM 10-2, DM 10-4, DM 10-5, DM 10-1 G-7, DMP-7, STP P1, STP P2, STP 10 4,
PWS IO-1, PWS P-2).

Project proponents typically provide funding foreosight bodies, and funding is usually
provided annually. While such a source may be gppate, there is a fear that should an
oversight body be too critical, future funding vk limited. This is particularly relevant when
budgets are negotiated on an annual basis. Annudgldbing is likewise problematic because it
makes long-term planning all but impossible, anteptally jeopardizes the independent nature
of the oversight body (Interviews DM 10-1, DM IOR2M 10-4, DM 10-5, DM P-8, DM P-9,
PWS IO-1, PWS P-2). Data suggests that agenciéstiviée-year funding cycles were more
satisfied than those with annual negotiations.

Movement is afoot to experiment with funding trusthereby proponents pay a lump sum, and
the oversight body is funded through the accruegtést (PWS P-2f This would eliminate the
need for the agency to negotiate with proponents iggular basis, which is important given
that the proponent could easily be the object efatency’s criticism. However, the trust would
necessarily need to be sufficiently large such ithaduld weather global economic conditions.
As such, this may only be a solution for oversigibdiies created on a regional, rather than a
project-by-project basis.

2.2.4 (DOMPOSITION

As illustrated in Table 2, board size varies, dejy@y on the number of organizations impacted
by the development. For the most part, organizatappoint members. What is less evident in
the table is the optimal skill set of the appoistdg@oard members are either appointed as
community representatives (PWSCAC, CIRCAC, CLC, GIRMAB, SLEMA) or technical
experts (RMOB, IEMA, IEMR).

The representation does always match the overaitlata of the oversight body. For example,
those agencies with responsibility for public conmieation need community representatives;

* These tensions have resulted in evolving mandateke diamond mines in the NT. In short, theigué of
IEMA shortly after formation was that it did noteglately act as a public liaison. Thus when EMAB faamed,
the guidelines over emphasized local participatéom this led to a critique that the Board had fiigent technical
expertise. SLEMA was designed to balance Aboriggmgagement with scientific analysis. It is todye#y
comment on the success of SLEMA'’s approach; howswere have commented it is more successful at angag
the holders of traditional knowledge, whereas IEMAnore successful at providing scientific analysis
monitoring reports.

“® The trust model is currently being explored f@raposed oversight agency in the Gulf of Mexico.
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likewise, those with technical mandates requira@ppate expertise. In the absence of technical
expertise, where a mandate extends beyond pusisoh, sufficient funding must be provided to
hire experts as necessary (as is the case with AGS@0d GNA).

One oversight board has the proponent as a votergbar, which has caused significant issues
with respect to the independence of that board (DM, DM 10-2, DM 10-4, DM 10-5, DM P-
8, DM P-9). Keeping board composition independémfovernment and the proponent is this
critically important?’

2.3 FEVEN ELEMENTS OF AN EFFECTIVE OVERSIGHT PROGRAM

Based on the literature, and drawing from the s&muietured interviews with stakeholders
involved in five oversight boards, it is possibdeidentify seven elements of an effective
oversight program (modified from Fitzpatrick, 2012)

1. Strong legal foundation. An organization with ais¢gfed or contractual framework
governing activities has a greater ability to utalez tasks associated with its mandate,
and to challenge the proponent in cases where ororgtor financial obligations are not
being met.

2. Clear mandate. Since independent oversight cae snous purposes, the framework
must specify the roles and responsibilities ofagency and its stakeholders.

3. Effective communication and outreach. Regardleshetpecific mandate, to be
successful, an oversight body must communicat@aasdate to the local stakeholders.

4. Independent authority. Once the mandate is stthekoversight body must be free to
meet its mandate, independent of review by the mwwent or the proponent, and not be
tied to annual funding (see point 5). True indeedwuthority includes a mechanism for
the oversight body to pursue its own interestdutiiog in matters of conflict resolution,
outside of the approval of a signatory to the aged.

5. Independent composition. Although some oversigbhags include representatives
from the federal and territorial governments arelgloponent, more successful bodies
comprise representatives from local non-governni@mg¢mnizations, and local and
Aboriginal governments.

6. Adequate, long-term funding. Adequate funding téilfuasks in the mandate is a
struggle for most oversight agencies. Funding rarfigen nothing, up to funding of $3.3
million annually, in the case of the Prince Willi&ound Citizens’ Advisory Group.
Beyond sufficient funding, best practice calls fiaulti-year funding arrangements, so
that long-term programs can be established.

7. Experience. Organizational learning and experie@meamportant. Assessments during
the first decade of operation focus on aspectsriprovement, while literature reviewing
agencies in existence for 20 years or more (e@T,EAG, PWSRCAC) focus on
organizational strengths or achievements. Morearebas needed. Specifically, to what
degree do different contractual arrangements infltaghe long-term success of an
oversight agency? Are positive, long-term reviewserfavourable because, in fact, the

*" This supports the direction of the Friends of Hagth Scotland (2004, p.15; Kenney, et al., 2004kéep
government agencies out of the process”.
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structure and function of the agency are more gife@and efficient than those set up for
younger agencies? Or, alternatively, are experianddearning necessary aspects for
success?

2.4 MANITOBA HYDRO AND THE CASE FOR INDEPENDENT OVERSIGHT

During the Wuskwatim Hearings, the CAC/PILC progb#ige Clean Environment Commission
investigate the potential role of independent agétdor proposed projects in northern
Manitoba. In responding to this recommendation Glean Environment Commission did “not
(make)a recommendation on this poitiut) it (urged)Manitoba Conservation to consider such
an initiative” (Clean Environment Commission, 2004, 85-86). To our knowledge, there is no
information on the public record as to whether ar Manitoba Conservation followed up on this
suggestion.

There are several factors that support the casedependent oversight for Manitoba Hydro
Projects. It is clear that Bipole Il will have &able footprint in théiinterland, and numerous
stakeholders identified in the impact statementesgnt Aboriginal organizations. There are also
outstanding questions regardiagministrative capacity. For example, do recent lay-offs at the
federal level impinge on the ability of key depaetits (such as Environment Canada, Fisheries
and Oceans Canada, and Natural Resources Canautapdete their monitoring
responsibilities? Third, Manitoba Hydro continuedace questions about its legacy and past
hydroelectric development. Although these are feadly deemed out side the scope of any one
specific environmental assessment, they contritautpiestions ofrust between the proponent
and the public.

Fourth, there are significant outstanding questregardingmplementation. For example,

there is a dearth of information about follow-ufated to the Wuskwatim project on the public
record, despite several IRs. Furthermore, Manitdydro has clearly stated that the EPP and the
Sustainability Assessment Monitoring Program prepder this project are preliminary, to be
finalized following the report of the Clean Enviraent Commission. Requests for more detailed
information or specific thresholds were met witk tesponse that the data “are currently being
developed” (see for example responses to CEC/MR228: CEC/MH-VI-230; and CEC/MH-
V11-498). While Manitoba Hydro has committed to rmesgth stakeholders prior to the

finalization of some components (see CEC/MH-VII-}1GBe details of these discussions are
vagueWhat is also unclear is how the proponent plartesult the public about the detailed
plans prior to implementatiolf,and include that information in the final pl&n#/hat assurances
are available that the plans will be subject t@xiernal technical review? Furthermore, it
appears as though discussions will not be on gaoinigss a specific request is made to Manitoba
Hydro (CEC/MH-V11-363)%°

Perhaps the most significant argument in favoun@épendent oversight focuses on
overlapping mandate Manitoba Hydro is a Crown Corporation, with a mate “to supply

*8 CEC/MH-VI.
9 The EIS does commit Manitoba Hydro to releasirggrttonitoring results annually, but there does pptar to
be a communication or discussion strategy assakisith this release.
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power adequate for the needs of the Province ofitelaa and to promote economy and
efficiency in the development, generation, transiois, distribution, supply and end-use of
power” (Manitoba Hydro, 2011, pp. 1-Hydro is responsible to the Minister of Innovation
Energy and Mines, who has responsibilities as eggubnd proponent. The Minister of
Innovation, Energy and Mines is charged by the tarant Governor in Council with the
administration ofThe Mines and Minerals Acind has obligations undéhe Climate Change
and Emissions Reductions Alsbth of which are listed as applicable legislaiio Appendix 1-3
of the EIS>* And respectfully, he, and his colleagues (whorasponsible for administering 22
provincial statutes and regulations for the prgjeadt report to the Manitoba Legislative
Assembly>? These overlapping responsibilities add signifiqastential for conflict. That the
Crown is ultimately acting as both proponent arguitator for this project is the most
compelling reason why independent oversight shbaldxplored.

Manitoba Hydro developed, and is continuing to digwvea series of hydroelectric generating
stations and transmissions lines throughout theipce. This hearing provides an opportunity
for Hydro to exercise leadership in the provincarhplementing a monitoring program that not
only espouses best practice, but also sets a taghdard for environmental monitoring for both
the province and the country. Developing a robystesn for independent oversight would make
a strong contribution in this respect. In the shemn, this could be accomplished through the
creation of an independent oversight body chargédneviewing the draft environmental
protection plan prior to finalization; reviewing mitoring reports by both the proponent and
government departmentsgarrying out periodic inspections, and acting asilalic liaison for
monitoring programs. In the medium-term, such aenayg would be given additional
responsibilities to conduct independent monitorthg.

In the medium- to long-term, project-by-projectépeéndent oversight should be replaced by
regional independent oversight bodi2ghese bodies would assume the responsibilities for
project-by-project independent monitoring (forfaliure large-scale developments, including
those proposed by Manitoba Hydro) within a set gaolgic area, but also be charged with
implementing a monitoring program that considemnlative impacts.

*0 This puts citizens of Manitoba in an interestimgition. The citizens are directly impacted by pheposal, but
are also the proponent’s consumers, and some vaoglee, ultimate shareholders.
*1 A more detailed analysis is not possible at it as Manitoba Hydro has not yet responded tdardarmation
request for a more detailed summary of applicaddéslation, regulation, statutes and permits.
%2 Although the lawyer for Manitoba Hydro suggestearing the Wuskwatim hearings, that independentsigbt
was provided by the “civil servants employed by Bupvincial Government"Wuskwatim Generation and
Transmission Project Hearing Transcrji2004, p. 7623), these civil servants are aldmately accountable to the
Manitoba Legislature; this type of oversight wounidre aptly be considerdubrizontal oversight. Thus should this
line of inquiry be pursued in future hearings, Maba Hydro’s interpretation should be corrected.
3 And have on-going access to the Environmentaletioin Information Management System.
%4 Although we have not examined tNerthern Flood Agreemenand the four subsequeiniplementation
Agreementén depth, there may be an opportunity to inclugfgresentation from (and data collected by) the
different Environmental Monitoring Agencies andResource Management Committees struck to undertake
monitoring and investigation for each communitye(section 6 of the York Factory and Split Lake lempéntation
Agreements, and Section 7 of the Norway House aglddd House Implementation Agreement).
5 Regional oversight has been considered in thehMest Territories. As summarized by Terra Firma stiftants
(2003), this is seen as a natural step in indepgndenitoring, which would minimize the potentialfhaving a
“fragmented approach to monitoring and managemanid, create an opportunity for a more detailedpoed
understanding of cumulative effects.
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In all of these suggested monitoring and oversighiatives, we recommend that Hydro take an
adaptive approach and view the initiatives themesebs policy experiments that should be
monitored, evaluated, and periodically adjusteceftect lessons learned. By doing so, the
corporation can be at the forefront of advancigesof the art environmental management
practices in Canada.
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